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FOREWORD 

Twenty-five years in the life of an administrative agency 
entrusted with the formidable task of preserving, regulat- 
ing and elevating the plane of competition over the entire 
range of American industry is in a real sense only a brief 
span. This is particularly true of the Federal Trade 
Commission. The effective date of its organic act is Sep- 
tember 26, 1914 but the Commission was not organized 
until March 16, 1915 and before it gained momentum the 
first World War years had intervened to divert much of 
its energies into emergency channels. ‘The first court test 
of an order of the Commission did not come until 1919 in 
the Circuit Court of Appeals and unti! 1920 in the Su- 
preme Court of the United States. 

But in the two and one-half decades since its inception 
the Commission has produced a massive record of legal 
activities and economic investigations. A review and ap- 
praisal of that record is the purpose of the collection of 
articles in this special issue dedicated to the Federal Trade 
Commission in commemoration of its Silver Anniversary. 

The vicissitudes incident to the forging of new tools of 
control by this administrative body reflected the somewhat 
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unfriendly climate of business and legal opinion confront- 
ing the Commission in its formative years. Here was an 
institution still regarded as a foundling on the doorstep of 
the common law. Here was another intruder upon the 
traditional tripartite separation of powers to which the 
American system was said to be consecrated in constitu- 
tional wedlock. Little wonder that distrust emanating 
from certain segments of American business tended to be 
rationalized in epithetical allusions to the administrative 
as a trespasser upon the historic privileges of free business 
enterprise. 

Yet the Commission was faced with more than resist- 
ance to the novel. Upon it was frequently laid a strong 
restraining hand of the courts claiming as guardians of 
the “supremacy of law” the last word as to what consti- 
tuted “unfair methods of competition” under section 5 of 
the Act. For as Professor Handler’s article shows, after 
legislative rejections of proposals to bar specific acts as un- 
fair, the grant of power under that section of the Act was 
cast in the phraseology of a general standard which de- 
manded skillful administrative application of criteria of 
inclusion and exclusion, subject to judicial approval. This 
authority for several years was restrictively interpreted by 
the courts which resorted to the yardstick of the common 
law. 

The Sherman Antitrust Act was regarded as another 
boundary of the Commission’s jurisdiction. This stemmed 
from the view that as part of its original purpose the Com- 
mission was to exercise the antitrust functions of main- 
taining competition by the suppression of monopolistic 
practices and practices in restraint of trade. The Su- 
preme Court later affirmed this interpretation by pointing 
out that the organic act of the Commission was supple- 
mentary to the Sherman Antitrust Act of 1890 and the 
Clayton Act of 1914 (sections 2, 3, 7 and 8). Mr. Mon- 
tague reviews these phases in his paper. This is supple- 
mented by Mr. Guthrie’s analysis of price conspiracy 
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cases within the last five years and by Miss Rose’s survey 
of unreviewed orders of the Commission under section 3 
of the Clayton Act. 

Prior to 1934 there were frequent manifestations of a 
lack of judicial respect for the statutory mandate that the 
findings of fact of the Commission, if supported by testi- 
mony (evidence), shall be conclusive. Administrative 
law aspects relating to this problem are discussed in Pro- 
fessor Davison’s paper. Likewise the investigatory and 
publicity powers of the Commission were held in check, 
if not eviscerated, by judicial limitations analyzed in the 
article by Messrs. MacChesney and Murphy. A similar 
fate awaited the intercorporate stock acquisition proceed- 
ings under section 7 of the Clayton Act, the amendment of 
which has been repeatedly, although so far unsuccessfully, 
recommended by the Commission. 

Another external adverse circumstance was the indiffer- 
ent and at times unfriendly attitude of Congress whose 
cooperation in strengthening the hand of the Commission 
was not secured until the amendatory Wheeler-Lea Act 
of 1938 (except for the effect of the Export Trade Act in 
the field of foreign trade described in Miss Love’s paper). 
Political pressures and inadequate Congressional appro- 
priations also played a part. 

Lack of positive Congressional support was further 
manifested in the failure to provide adequate funds for 
the continuous exercise of the investigatory and publicity 
functions by the Commission on its own motion under 
section 6. Aside from judicial limitations this handi- 
capped to a material degree the efforts of the Commis- 
sion to initiate a comprehensive system of current indus- 
trial reporting. Moreover, a further stumbling block 
was the limitation of authority of the Commission to con- 
duct investigations on the direction of either House of 
Congress concerning antitrust violations under the orig- 
inal Act by an appropriation rider in 1933, providing 
that hereafter no funds shall be expended for Congres- 
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sional inquiries except on a concurrent resolution of both 
Houses. Mr. Stevens explains these handicaps in his 
article reviewing the work of the economic division and 
the results of the Commission’s general investigations. 

Authors in this symposium have also analyzed forces 
primarily within the Commission’s own house which have 
influenced the Commission’s administration and produced 
shifts and conflicts in policy. Professor Herring’s article 
deals with the impact of the personalities of the Commis- 
sioners and their attitudes upon the formulation of ad- 
ministrative policies. In the Coolidge-Hoover period 
“appeasement” of business was reflected in the Commis- 
sion’s policy of conciliation. Another form of appeal to 
co6peration with business and a greater measure of indus- 
trial self-regulation is reviewed in the articles on trade 
practice conferences by Messrs. Kittelle and Mostow and 
Mr. Nelson. Criticisms leveled at Commission proced- 
ure and practice have been voiced. Some of these are 
discussed from the Commission’s standpoint in Commis- 
sioner Freer’s article and other phases are mentioned in 
Mr. Thompson’s article. 

In recent years a marked change in the atmosphere sur- 
rounding the Commission has been discernible. Curi- 
ously the two Supreme Court decisions which represented 
a turning point in the Commission’s history were rendered 
during the N.R.A. period when some wishfully believed 
that voluntary business codperation under the shelter of 
a relaxation of the antitrust laws had materially lessened 
the importance of the corrective processes of the Commis- 
sion. In the 4/goma case the Supreme Court admonished 
the Circuit Courts of Appeals to honor with more than lip 
service the statutory mandate concerning conclusiveness 
of the Commission’s findings of fact. Since then the courts 
have shown a decidedly greater respect for these findings. 
This may be one among various reasons why the Com- 
mission’s orders have been sustained in practically every 
case since the demise of the N.R.A. In the same year as 
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the Algoma decision the Keppel case vindicated the dis- 
senting view of Mr. Justice Brandeis in the Gratz case of 
1920 that the phrase “unfair methods of competition”’ is 
an expansible standard which permits the Commission to 
develop its policy beyond the boundaries and rigid cate- 
gories of the prior law. 

The death blow to the N.R.A. in the Schechter decision 
of 1935 momentarily overshadowed the equally, if not 
more important, Rathbun decision that was announced on 
the same day. If there had been any doubts about the 
Congressional intent to make the Commission independ- 
ent of executive control in the framing and enforcement 
of policies, except as executive influence is reflected in ap- 
pointments of Commissioners, they were thenceforth set 
at rest. This signal victory brought incalculable prestige 
to the Commission. 

From the Congress in 1936 came a broader grant of au- 
thority over discriminatory price practices in the Robin- 
son-Patman amendment to section 2 of the Clayton Act. 
Whatever might be said regarding the policy of the 
amendment the appraisal in the articles by Mr. Sawyer 
and the editor of this issue leaves the distinct impression 
that the actual administration of paragraphs 2(a) and 
2(c) of the Robinson-Patman Act is that of an expert and 
seasoned tribunal. 

Congress evinced further interest in the Commission’s 
place in the administrative control over unfair trade prac- 
tices in the amendatory legislation of 1938—the Wheeler- 
Lea Act. No longer is the Commission fettered by the 
jurisdictional requirement of proof of injury to honest 
competitors. It can now enter the arena as the defender 
of the consumer as such by administrative application of 
the added standard in section 5 of “unfair or deceptive 
acts or practices.” The new legislation also incorporated 
seven entirely new sections, five of which buttressed the 
Commission with specific power over the dissemination 
of false and misleading advertisements regarding food, 
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drugs, cosmetics and curative devices. Amendments to 
the procedural and enforcement provisions of the Act 
gave the Commission much needed additional teeth in its 
powers. The 1938 legislation met some of the criticisms 
of earlier years. 

The year 1940 finds the Commission securely estab- 
lished in the structure of public administrative tribunals. 
Today its critics do not challenge its existence or the neces- 
sity for such an agency of inquiry and regulation, with 
some qualifications pertaining to economic investigations. 
And a more favorable public opinion exists. 

Criticisms of shortcomings there are, as the articles in 
this symposium attest. But these are wholesome manifes- 
tations. Some derive from a vision of a continuously im- 
proving administrative law and concern broad doctrinal 
and policy considerations pertinent to administrative trib- 
unals generally. Others are directed at the legislative 
basis of the Commission’s authority, judicial interpreta- 
tions and legislative omissions. Still others are levelled 
at the Commission’s policies with respect to matters 
deemed to be within its control such as: the need for im- 
provements in internal procedure; the stilted legalism of 
its findings of fact; the absence of helpful legal and eco- 
nomic criteria of unfair trade practices; the tendency to- 
ward overcautiousness in the selection of cases for formal 
proceedings within well-defined patterns of previous court 
decisions instead of venturing into frontier zones; the 
failure of the Commission to publish regularly written 
opinions accompanying their decisions, indicating the 
principles involved and the application of the law to the 
facts of the particular case. 

But in the main the contributors to this issue have drawn 
a composite picture of a black ink balance of the Commis- 
sion’s activities. It is generally conceded that the Com- 
mission has made a creditable record in the correction of 
false and misleading advertising and of misrepresentation 
practices generally. There is less uncertainty regarding 
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the extent of the Commission’s powers under section 5 of 
its Act and a more responsive legislative and judicial 
attitude. The achievements of its economic division in in- 
dustrial research are considerable and the legislation at- 
tributable to the investigations of that division as well as 
legislative recommendations is more extensive than some 
commentators have supposed. 

The background is one of an agency that survived the 
faltering steps of infancy, emerged from the inevitable 
conflicts of adolescence and is now at the stage of a matur- 
ing policy and increasing expertness in administration. 
It may thus be said that the fuller life of this administra- 
tive agency has begun well before the proverbial forty. 
Without overlooking differences in subject-matter, legis- 
lative policies, procedure and judicial attitudes, it is note- 
worthy that the sister Interstate Commerce Commission 
also passed through a period of trials and tribulations be- 
fore it was awarded a Ph.D. degree in administrative effi- 
ciency. The more than fifty years of the Interstate Com- 
merce Commission teaches the lesson that the element of 
time cannot be circumvented in the accumulation of ad- 
ministrative wisdom and experience. It is a continuous 
process of trial and error. 

Vitalized as it is at twenty-five, the Federal Trade Com- 
mission, like the Interstate Commerce Commission when 
it was the same age, has credit items and potentialities 
which betoken further progress toward a fuller attain- 
ment of the objectives contemplated by its sponsors. If 
the Commission continues to command the codperation 
recently shown by Congress and the confidence of the 
courts and the public, such as it now has, there is every 
reason to believe that it will constantly reappraise its own 
policies, refurbish its work tools and correct errors as they 
are discovered. Already woven into the fabric of our sys- 
tem of public regulation of trade and monopolistic prac- 
tices, the Commission has demonstrated the importance 


of safeguarding our business order from the forces which 
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would impair the functioning of our competitive system 
and drag down the level of business conduct. As was said 
by President Roosevelt in his address of July 12, 1937: 


All of the fine things achieved in the interest of fair trade 
practice since the approval by President Wilson in September, 
1914, of the original Federal Trade Commission Act justify the 
event for which we are assembled here today: the laying of the 
cornerstone of a new home for the Commission. The record of 
accomplishments in the interest of fair competition, in prosperous 
times and when evil days were upon the land, warrants that this 
body shall have a habitation adequate to its needs and in keeping 
with the importance of the tasks which it has accomplished and 
will continue to perform in the protection of American trade. 

But the dangers to the country growing out of monopoly and 
out of unfair methods of competition still exist and still call for 
action. They make the work of the Federal Trade Commission 
of vital importance in our economic life. We must not be lulled 
by any sense of false security. Eternal vigilance is the price of 
opportunity for honest business. It is the price we must pay if 
business is to be allowed to remain honest and to carry on under 
fair competitive conditions, protected from the sharp or shady 
practices of the unscrupulous. 


S. CHESTERFIELD OPPENHEIM, 
Special Editor for This Symposium. 
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HIGHLIGHTS IN THE EVOLUTION OF THE 
FEDERAL TRADE COMMISSION 


HUSTON THOMPSON 
Former Assistant Attorney General of the United States and Former Chairman 


of the Federal Trade Commission. Member of the District of Columbia Bar. 
The essential distinction, in modern times, between a 
democracy and an autocracy may be said to be revealed 
by their respective attitudes toward business control, for 
after all it is business, either as the author or the instru- 
mentality, through which Governments express them- 
selves. 

What brought the American nation into existence and 
shaped its ends more than any other one thing was the 
pressure of monopolistic business control from the Brit- 
ish Isles. Monopoly continued to rear its ugly head there- 
after and from that day to this there has been a ceaseless 
combat between the acquisitive and Government as to 
who should control. If we have any doubt about this all 
we need do is to have reference to the utterances of Wash- 
ington, Jefferson, Jackson, Theodore Roosevelt and 
Woodrow Wilson. 

In retrospect the Federal Trade Commission, the most 
important governmental expression of modern United 
States towards business, has had a life of twenty-five 
years, but the period of gestation which produced this 
Commission was much longer. For one to grasp the di- 
rection or focus of its efforts it is necessary to look far 
behind the day when it came into being. 

Not to go too far back, the wave of monopolistic con- 
trol began to mount so high that in 1890 the mergers and 
combines in the railroad and industrial world brought 
on the enactment of the Sherman Act by what was a com- 
paratively conservative Congress. As we look back upon 
our experiences under the Sherman Act and the results 
of its enforcement we must admit failure, although it was 
hoped at the time that the remedy had at last been found. 
[ 257 ] 
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At least three causes produced this failure. They were 
(1) the discouragement of the Department of Justice 
over the results of its efforts to enforce the law and there- 
fore its failure to enforce it with sufficient energy and 
persistence; (2) the failure of the courts to understand 
the enormous damage that could and did result to the 
public interest from the strangulation of normal business 
by great combinations, and the fear of the results of en- 
forcement;* and lastly, the ability through legal skill of 
defendant’s counsel and the great resources at hand to 
befog cases and extend records to such a degree that juries 
were bewildered. 

In 1902 the growth of business combinations had be- 
come so great and threatening that under the administra- 
tion of President Theodore Roosevelt there was created 
the Bureau of Corporations in 1903, which Bureau was 
attached to the Department of Commerce and Labor. 
The Commissioner of Corporations was required to in- 
vestigate the organization and conduct of corporations 
and combinations engaged in interstate commerce, except- 
ing common carriers, and to give information about the 
same to the President, in order to enable him to make 
recommendations to Congress. It was hoped that the 
publicity resulting from these investigations would be so 
remedial as to cure the disease.* But the hope was in vain. 

In 1907 the United States Steel Corporation was per- 
mitted to absorb its southern competitor, the Tennessee 
Coal and Iron Company, on the assertion that unless this 
were done a business panic of tremendous proportions 
would result. This waiver of enforcement gave much 
more encouragement to monopolistic combinations than 
perhaps any other one administrative act. In later years 
when the Commission was attempting to prevent unfair 
competition the effect of this decision was forever arising 
to interfere with its processes. 


1 United States v. U. S. Steel Corporation, 251 U. S. 417, 40 Sup. Ct. 293, 
64 L. ed. 343 (1920). 

2See Stevens, The Federal Trade Commission’s Contribution to Industrial 
and Economic Analysis—The Work of the Economic Division, infra at p. 545. 
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In 1911, the second definite setback to the Sherman 
Act came when the rule of reason was announced in the 
case of the Standard Oil Company v. United States.’ Such 
was the reaction to this case by combinations that in the 
campaign of 1912 both the Democratic and Republican 
Parties inserted planks in their platforms condemning 
the growth of monopoly and calling for new legislation. 
It thus became incumbent upon the Democratic Party, 
victor in the elections of 1912, to produce further legis- 
lation to prevent monopoly.* 

In 1898, a future President of the United States was 
lecturing to his college classes oa the subject of economics 
and laying particular stress upon the problem of combi- 
nations in restraint of trade. Woodrow Wilson had 
brought out his textbook called “The State” which was 
a study of Governments and politics and was a review of 
the forms of Governments down through the ages to the 
present. His last chapters touched briefly on the capi- 
talistic system under a democracy and the part that com- 
petition should play therein. 

As time rolled on, Woodrow Wilson stressed more and 
more the relationship of business to Government and to 
the public welfare. When he became the Governor of 
New Jersey in 1910, that State was the haven of great 
combinations which were sheltered under its legislative 
authority. So he sought to have the legislature enact 
what were known as the “Seven Sisters,” which consisted 
of a legislative declaration with respect to business prac- 
tices. 

In his campaign of 1912 Governor Wilson unfolded his 
New Freedom, and in a series of addresses and political 
speeches, indicated to the public what would be his atti- 
tude toward business dominance in a democratic world.° 


$221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 619 (1911). 
4 See HENDERSON, FEDERAL TRADE CoMMISSION (1924) ch. 1. 


5 Witson, THE New Democracy (1926). For references to legislative 
history and the literature on the Commission, see Bibliography, infra 671. 
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There were two schools of political thought on this 
subject, at that time struggling for preference. One be- 
lieved that there should be enacted a law permitting busi- 
ness combinations to incorporate under a Federal Act, 
to be controlled under that law. The other school, to 
which Woodrow Wilson adhered, asserted that if the 
Government once recognized these great combinations 
and tried to control them, they would eventually control 
the Government. This school, therefore, insisted on leg- 
islation that would expose wrongful business acts and 
some kind of a plan to stop combinations in restraint of 
trade at their inception rather than after they had crystal- 
lized, as they could, and did, under the Sherman Act 
before Government action. 


The result of the campaign of 1912 was that the polit- 
ical and legislative atmosphere was ready for the passage 
of a new law and the creation of a new instrument for 
enforcing that law. In response thereto, President Wil- 
son addressed Congress on the subject and recommended 
strengthening the antitrust laws and specifically advocated 
the creation of an Interstate Trade Commission. In that 
connection he said: ° 


The opinion of the country would instantly approve of such a 
commission. It would not wish to see it empowered to make 
terms with monopoly or in any sort to assume control of busi- 
ness, as if the Government made itself responsible. It demands 
such a commission only as an indispensable instrument of infor- 
mation and publicity, as a clearing house for the facts by which 
both the public mind and the managers of great business under- 
takings shall be guided, and as an instrumentality for doing jus- 
tice to business where the processes of the courts or the natural 
forces of correction outside the courts are inadequate to adjust 
the remedy to the wrong in a way that will meet all the equities 
and circumstances of the case. 


There were changes made in the Bill and it was prac- 
tically rewritten in conference but the result was a law 
giving the Commission two great powers: one to issue 


651 Cong. Rec., 1962-1964 (1913). 
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orders against unfair methods of competition in com- 
merce, and the other to investigate economic conditions, 
including among other things, combinations in restraint 
of trade, unfair practices and business conditions and to 
report the same to Congress, the President, the Attorney 
General, or the public. 

In addition there was passed simultaneously the Clay- 
ton Act, intended to supplement the Sherman Act by de- 
claring certain specific practices illegal and giving the 
Commission the all-important power to administer sec- 
tions 2, 3, 7 and 8 of that Act. Of all these provisions 
section 7 would undoubtedly have been the most im- 
portant in the stopping of monopoly at its inception, had 
it not been shorn of much of its authority by the courts.’ 

Up to this point it has been necessary, in order to 
understand the plane upon which the Commissioners 
stood in attempting to set up procedure and enforce the 
several Acts, to lay the foundation for the evolution of 
the Commission’s action in considerable detail. 

To serve on a Commission is to learn the danger of 
relying on a rather cherished epigram to the effect that 
ours is a Government of laws and not of men, for after 
all at least 50% of it is Government by men, and it is 
personalities who play the great part in evolving the poli- 
cies under which a Commission shall proceed.* 

The history of the Federal Trade Commission is the 
story of the unfolding of a procedure and enforcement 
thereunder within the framework of an Act which gave 
extraordinary latitude to men who were just as human 
and normal as beings should be. Hence the wave-like 
advancement and recession in interpretation and enforce- 
ment of the Act. 


7 Federal Trade Commission v. Western Meat Co., 272 U. S. 554, 47 Sup. Ct. 
175, 71 L. ed. 405 (1926) ; International Shoe Co. v. Federal Trade Commission, 
280 U. S. 291, 50 Sup. Ct. 89, 74 L. ed. 431 (1930); Arrow-Hart & Hegeman 
Electric Co. v. Federal Trade Commission, 291 U. S. 587, 54 Sup. Ct. 532, 78 
ae sf (1934) ; United States v. Republic Steel Corporation, 11 F. Supp. 
117 (1935). 


8 See Herring, The Federal Trade Commissioners, infra, p. 339. 
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The outstanding problem that was poised before the 
Commissioners was to determine how far and in what 
way they should proceed under their wide discretion. 

The Commission was very fortunate in inheriting and 
having transferred to it the organization set up by the 
Bureau of Corporations. This was composed of men 
selected with great care. Among them were some of the 
best minds that have served this Government. 

When the Commission opened its doors there was an 
inrush of the business world with hundreds of applica- 
tions for complaints filed in a short time. Knowing that 
the names of those making charges would not be revealed 
under the Commission’s procedure, business interests 
sought to have a reckoning with their competitors in the 
same industry. 

It is worthy of note how few complaints were filed 
upon the initiative of the Commission. At the beginning, 
and up to the present time, practically 95% of all the 
complaints lodged with it have been initiated by one com- 
petitor against another. Hence, the charge made in the 
early days as to the Commission being a hairshirt for the 
business world falls, in part, and must be charged to 
the instigation of business competitors toward each other. 

On the threshold the Commission had to pause and 
determine how far it should go in publicizing the charges 
against one in the business world. The fact that it could 
do so and could name the party charged came as a dis- 
tinct shock and caused almost an uprising in the various 
lines of industry. It was asserted that the Commission 
was acting as an investigator, prosecutor, judge, and jury, 
and that as such it was an absurd anomaly. The business 
world could not get out of its mind the idea that the Com- 
mission was not a court, but was essentially an agency 
of Congress. 

So great, however, was the pressure in the competitive 
field, at first, against revealing the name of the one 
charged, that the Commission decided not to publicize 
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the offenders by name, but to try the case and issue its 
order, without publicity. This procedure, however, soon 
showed itself wholly ineffectual. 

Business interests which had filed applications for com- 
plaints became irritated when they could not have the 
protection of publicity of a finding if their competitor 
was guilty. This irritation soon translated itself to the 
minds of Senators and Congressmen and there came a 
demand to name the recalcitrants. 

Another great problem presented itself. In the monop- 
olistic gatherings of that day such as the Gary dinners, 
where prices were discussed by a group of leaders in an 
industry and an agreement reached, there was a danger 
of transgressing the prohibitions of the Sherman Act. 
Such dinners became outdated. Under the business set-up 
of that time mammoth combinations had arisen that were 
so large and so financially powerful that, in conjunction 
with the Pittsburgh base pricing method, they could name 
the minimum price and hold it by a threat of a price war 
over the smaller competitors. Thus there was evolved an 
automatic price control. 

The device known as the Pittsburgh Base Plus method 
of price regulation, applied where there was a combina- 
tion doing from 30% to 50% of the business of an indus- 
try, with plants strategically located over the country, 
was an automatic scheme of price control.’ 

Pittsburgh base plusing was one of the early problems 
that faced the Commission since the Supreme Court had 
failed to dissolve the United States Steel Corporation, 
and such combinations existed in many industries. The 
Commission was then confronted with the effort to free 
the channels of trade of this method of doing business 


9 Matter of U. S. Steel Corp., 8 F. T. C. Dec. 1 (1924), petition for review 
filed, Docket No. 6796 (C. C. A. 3d, May 20, 1938); Report of the N. R. A. on 
the Operation of the Basing Point System in the Iron & Steel Industry (1934) ; 
Federal Trade Commission, Report to the President on the Basing Point System 
in the Iron & Steel Industry (1934); In the Matter of the Cement Institute, 
F. T. C. Docket No. 3167; In the Matter of Cast Iron Soil Pipe Association, 
F. T. C. Docket No. 3091. 
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since it considered the Pittsburgh price basing method 
unfair. The question was how to do this when there were 
legally recognized monopolies in the various industries 
that had the power to name and sustain a minimum price. 

The assertion that any governmental department is a 
Government by persons as much, if not more, than by 
laws, is illustrated in the changing of the membership of 
the Federal Trade Commission. For one reason or an- 
other the first appointees, among whom were some bril- 
liant men, were called to other fields of endeavor. The 
Commission was thereafter filled with men by President 
Wilson who determined that the time had come to name 
those charged in complaints just as they would be in an 
equity suit under the Sherman Act and to issue such com- 
plaints and orders or dismissals following open trial 
thereon. So this was done. 

Immediately the Commission found itself in the center 
of a whirlwind of attack, the severity of which is difficult 
to appreciate unless one consults the press of that time. 

This change in the personnel of the Commission oc- 
curred during the war and shortly thereafter. War con- 
ditions had required the suspension of the antitrust laws, 
prices had gone up to the ceiling, there had been over- 
production, and as we all know, a crash followed the 
let-down after the war. Immediately there ensued an 
absorption of weak competitors by the stronger ones, busi- 
ness combinations expanded, and many demanded a free 
hand in a so-called competitive world. Some business 
interests would not tolerate the Commission attempting 
to act as the traffic officer on the highways of commerce. 

Now all business was not so inclined. In fact, there 
was a majority in numbers but not in a proportion of 
business in the various industries that begged the Govern- 
ment to act in the position of traffic officer. Moreover, 
farm organizations, labor groups, and such groups as the 
League of Women Voters, urged the Commission to act. 

The new Commissioners decided very quickly that the 
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essential thing to do was to seek to stop those who were 
blocking business traffic rather than follow up minor in- 
fractions. This brought the challenge to the Commission 
not only from the monopolies, but from powerful trade 
group associations, for this was a period when the busi- 
ness world became trade group conscious. 

It was not long until the Commission was struggling as 
no other department of the Government had ever done 
before, in trying to keep the trade channels clear, so that 
fair business could move back and forth. To do this, an 
impervious policy was necessary, for its procedure was 
being constantly attacked. Thus it stood groping toward 
the horizon of the business world, without any guide- 
posts except those which it was setting up. 

It was not long, however, until a beacon light was 
thrown on the situation by a decision of the United States 
Circuit Court of Appeals for the 7th Circuit, on April 29, 
1919, written by Mr. Justice Baker,”* discussing the Com- 
missioners’ powers, in which he said that the Commission 
acted for the Government as “parens patria.” 


10 Sears Roebuck & Co. v. Federal Trade Commission, 258 Fed. 307 (C. C. A. 
7th, 1919). “On the face of this statute the legislative intent is apparent. The 
commissioners are not required to aver and prove that any competitor has been 
damaged or that any purchaser has been deceived. The commissioners, repre- 
senting the Government as parens patrie, are to exercise their common sense, 
as informed by their knowledge of the general idea of unfair trade at common 
law, and stop all those trade practices that have a capacity or a tendency to 
injure competitors directly or through deception of purchasers, quite irrespec- 
tive of whether the specific practices in question have yet been denounced in 
common law cases. But the restraining order of the commissioners is merely 
provisional. The trader is entitled to his day in court, and there the same prin- 
ciples and tests that have been applied under the common law or under statutes 
of the kinds hereinbefore recited are expected by Congress to control. 

“With the increasing complexity of human activities many situations arise 
where governmental control can be secured only by the ‘board’ or ‘commission’ 
form of legislation. In such instances Congress declares the public policy, 
fixes the general principles that are to control, and charges an administrative 
body with the duty of ascertaining within particular fields from time to time 
the facts which bring into play the principles established by Congress. Though 
the action of the commission in finding the facts and declaring them to be 
specific offenses of the character embraced within the general definition by 
Congress may be deemed to be quasi-legislative, it is so only in the sense that 
it converts the actual legislation from a static into a dynamic condition. But 
the converter is not the electricity. And though the action of the commission 
in ordering desistance may be counted quasi-judicial on account of its form, with 
respect to power it is not judicial, because a judicial determination is only that 
which is embodied in a judgment or decree of a court and enforceable by exe- 
cution or other writ of the court.” 
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As parens patria the Commission would not be on the 
same level with a defendant before it, as would two pri- 
vate litigants before a judicial tribunal, for the Commis- 
sion also represented the public. Acting in the interest of 
the public welfare it was simply using the complaint of 
an injured person to rectify an unfair method of compe- 
tition, much as a traffic officer on the complaint of an 
injured driver would seek to correct or stop the actions 
of the instigator, not only because of some injured indi- 
vidual but also because of all traffic on the highway as 
well as those depending on the proper movement of the 
traffic. 

Judge Baker was very careful to point out that the 
Commission in finding the facts and declaring them to 
be specific offenses under its Act was deemed to be quasi- 
legislative and in that sense only as it “converts the actual 
legislation from a static into a dynamic condition.” He 
amplified this statement by saying that the converter is 
not the electricity and that the Commission while acting 
quasi-judicially on account of its form, with respect to 
power was not judicial. 

These declarations indicated to the Commission that it 
was not only not to be responsive to the executive side of 
the Government, except where the Federal Trade Com- 
mission Act specifically stated, but that it was essentially 
acting for Congress in a capacity in which Congress was 
not equipped to act. It was not to be a part of the exec- 
utive side of the Government. It was not a legislative 
court but was a tribunal simply acting, in form only quasi- 
judicially, on behalf of Congress. The conclusion to be 
drawn then from this was that the Commission, while it 
should conduct its hearings in a quasi-judicial manner 
was to act administratively on behalf of Congress. Acting 
quasi-judicially as to form meant to it that an issue before 
it would require for determination a complaint, an an- 
swer, the taking of testimony, hearing by the Commission, 
a finding and order. 
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The pronouncement of the court became a pillar of fire 
and a policy-making guide to the Commission. It was 
for this reason that the members at that time were loath 
to let the paper work before the Commission become 
hampered by the strictly legal pleading of the courts. To 
avoid this it encouraged the utmost simplicity in stating 
an application for a complaint by the one alleged to be 
injured. The Commission in turn informed the proposed 
defendant, in as simplified language as possible, of the 
charge against him with as brief legal phraseology and 
verbiage as possible. It encouraged answers to the peti- 
tions to be formulated in understandable English rather 
than legal phraseology. 

Moreover, the Commission felt that if it was to get 
anywhere with the number of complaints that were de- 
posited with it, it would have to act more speedily than 
was possible in the courts at that time. Otherwise the 
corporation or individual attacked might be forced out 
of business or so badly injured as to become defunct be- 
fore relief could be obtained. Therefore, the Commission 
again felt that it must avoid such legal steps as demur- 
ring, or other technical procedure. It was not meant by 
this policy or this action that the Commission should be 
discursive or scant in its hearings or that its legal depart- 
ment should be careless in the preparation of the case for 
hearing, but rather to attempt to speed up the process 
that would bring an early determination to an issue. 

Shortly after the induction into office of the second 
group of Commissioners there arose a desire on the part 
of some to express their views in written opinions, but 
the prevailing thought was that if opinions were written 
and thoroughly considered it would absorb so much of 
their time that they could not keep the docket current or 
properly follow the very important economic investiga- 
tions that were being called for by Congress, or the Pres- 
ident, or initiated by the Commission itself under Section 
6 of the Federal Trade Commission Act. Furthermore, 
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the majority of the Commission at that time, observing 
the enormous number of opinions that were coming forth 
from our various courts and Commissions, hesitated to 
write on economic questions when lawyers would attempt 
to interpret the application of the law to facts in one case 
as a precedent for the application of law to similar facts 
in another case with a totally different background. A 
full set of findings, together with the Commission order, 
was felt to be the best way of advising the business world 
of the Commission’s attitude under a given set of facts. 
It was not until some time later that the Commission 
wrote any opinions. It is understood that now the Com- 
mission only expresses itself in this way on a few and most 
important issues.” 

There came a time when the majority of the Commis- 
sion was again changed, so that those in the minority felt 
that there must be some explanation of why they were 
taking a position contrary to the majority who were not 
writing opinions. This resulted in a series of informal 
minority expressions on the part of several members of 
the Commission.” 

As the work of the Commission proceeded it was made 
aware of an unusual but frequently occurring situation 
where in an industry one of the members would start a 
method of competition that was believed by other mem- 
bers to be unfair. Then would follow an internecine war 
in which many who could not stand against the unfair 
competition would go over as a matter of self-preserva- 
tion to the selfsame practice. The upshot would be a 
deluge of complaints with the Commission. When con- 
fronted with the charges, many of the members of the 
industry would declare that they were ignorant or un- 
advised as to any wrongdoing. 

As the Commission was feeling its way in this unchart- 
ed sea of competition, and as it desired to keep up cur- 


11 See Freer, Federal Trade Commission Procedure and Practice, infra at p. 333. 
12 The dissents of Huston Thompson and John F. Nugent. 
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rently with its business, it finally devised a procedure 
known at that time as the Trade Practice Submittal. This 
procedure is now called a Trade Practice Conference.” 

Though the Trade Practice Submittal was the desig- 
nation used in the early days, it was not adopted without 
argument among the Commissioners. Some thought it 
should be entitled a Trade Practice Conference. 

The proponent of the earlier title was Victor Murdock, 
member of the Commission from Kansas, who had had a 
brilliant career in Congress. His contention, which pre- 
vailed, was that the Commission as parens patria was on 
a level above the business world when such a Submittal 
or Code was being received from an industry. 

The purpose of the Submittal was to be threefold. First 
of all, it was to soften the shock of complaints against 
many corporations who had not initiated an unfair method 
but adopted it only as a matter of self-preservation after 
being attacked. This was to be accomplished by the Com- 
mission dismissing all the complaints after the Submittal 
of the industry had been accepted by the Commission, 
thus giving the industry an opportunity for clearing the 
atmosphere and having a fresh start along the lines of 
fair methods. 

Second, the Submittal was to be a great time-saver in 
relieving the Commission of hearings and trials of a mass 
of cases where the defense would be made that the de- 
fendant was ignorant of the law. Of course, the Commis- 
sion recognized that ignorance of the law is not strictly 
a legal defense. But it was now giving the business world 
a chance to become informed so that it could not in good 
conscience plead such an excuse. Third, the Commission 
desired, in the event of an appeal from its Order to the 
Circuit Court of Appeals, to be able to file as a part of 
the record a statement from an industry as to what it 
considered was unfair. Such a declaration would be in 


13 See Kittele & Mostow, A Review of the Trade Practice Conferences of 
the Federal Trade Commission, infra at p. 427. 
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the nature of expert evidence and would foreclose a de- 
fense based on the alleged fairness of the method in ques- 
tion, if that were under consideration. 

In connection with cases under the Trade Practice 
Submittal, the Commission was not disposed to take too 
seriously the assertion that a corporation did not know 
whether it was doing right or wrong, for most of the 
practices or methods that have come before the Commis- 
sion are as old as the civilized world and business has 
not only had a knowledge of them, as indicated by the 
common law of England and the practices condemned in 
this country through state legislation and courts, but also 
the historical records of the ancients.** 

Moreover, the Commission knew that the business mind 
of today knows when a method or practice is inflicting 
an injury upon a competitor and in turn affecting the 
public interest injuriously. The abundance of correspond- 
ence investigated and read from the files of countless cor- 
porations convinced the members of the Commission of 
this fact. 


The only doubt in the minds of members was whether 
some of those in the business world might have thought 
that the effect while injurious was not legally prohibited. 
Therefore, in charting the highways of fair competition, 
the Commission adopted this more gentle method of treat- 
ing an industrial epidemic on its first appearance. 


It was customary to have a Commissioner sit in with the 
industry when it was preparing its code of unfair meth- 
ods that it proposed to condemn. Many were the humor- 
ous experiences of the Commissioners brought on by the 
naiveté of some of the members of an industry in the hope 
that they might slip over in their Submittal a type of 
method of competition that the Commission might over- 
look. 


14 Article by W. F. Notz, Monopolies in the Ancient Orient, 1917, a reprint 
from Bibliotheca Sacra. 
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The first Submittal was held in Kansas City under the 
egis of Commissioner Colver. Space will not permit an 
amplification of what happened there and the strange con- 
ception that that group of the business world had, not 
only of Governmental arbitration of their troubles, but 
of the relationships of the members to each other. Suffice 
it to say that starting with this first Submittal there has 
developed in the Commission a very outstanding piece of 
original work in our economic life that is worthy of great 
praise and which is being used more and more. 

Another attempt on the part of the Commission to ap- 
proach the business world as parens patria is the proce- 
dure known as Stipulating. This method did not come 
into being without strong internal contentions by various 
Commissioners. Briefly it is the practice where a com- 
plaint has been issued to permit the one charged to sign 
a stipulation admitting the practices charged and agree- 
ing to desist from them thereafter. If the person violated 
the stipulation the issuance of a complaint would imme- 
diately follow. This necessitated the defendant clearing 
himself or being subjected to an order to cease and desist. 

Some members of the Commission took the position 
that a corporation, or individual who was financially 
pressed or in business trouble, would sign the stipulation 
in order to escape the expense and publicity of a trial 
even though they believed they were innocent. It was 
urged that a person coming before the Commission was 
either guilty or not guilty of the charges to be made. If 
he were guilty, then complaint should issue and trial fol- 
low. If he were not guilty, then the complaint should 
not issue and he should go free. 

On the other hand, those who favored the stipulation 
idea again felt that the more gentle consideration of the 
recalcitrant’s misstep would be wiser and more effectual 
and would give the wrongdoer a last chance to reform 
his business methods before receiving the blow of a pub- 
licly issued complaint. 

3 
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To meet the objections of those against the stipulation 
procedure, its proponents have surrounded it with many 
protections so that the arguments of the antis have been, 
to some extent, eliminated. For example, the Commis- 
sion will not accept the stipulation of any person who 
asserts his innocence, nor anyone who is charged with the 
violation of certain kinds of unfair methods of competi- 
tion. The stipulation procedure has expanded and grown 
into a very great part of the work of the Commission.”* 

Not only were the usual methods of unfair competi- 
tion considered in the early days of the Commission, but 
it was urged by other departments of the Government to 
expand its jurisdiction. For example, shortly after the 
war when the Government was attempting to sell its Vic- 
tory Loan Bonds to the public, the Treasury Department 
importuned the Commission, through its Chief Counsel, 
and others, to take jurisdiction over what were then 
termed as Blue Sky cases. The practice of selling wild- 
cat stocks, and some stocks on the Exchanges not so de- 
nominated but just as wild, had become so enormous in 
the United States that it was threatening the success of 
the sale of Victory Loan Bonds. The Commission be- 
lieved, but was not certain, that it had jurisdiction, there 
being a question in the minds of the members as to what 
competition was being affected, though the practices in 
vogue were obviously wrong. The Treasury Department 
became so anxious that it submitted a brief to the Com- 
mission in support of the Commission’s jurisdiction. 
Finally, the latter decided to set up the machinery for 
apprehending and trying Blue Sky cases. 

When it became known that the Commission was active 
in this line it was deluged with cases, among which were 
some of the most important that now are crystallized in 
court records. Much of the Commission’s evidence was 
turned over to the Department of Justice and criminal 
proceedings followed. 


15 See Freer, supra note 11, at p. 320. 
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The move on the part of the Commission was the in- 
ception of action that resulted finally in the enactment of 
the Securities and Exchange Acts. The Commission found 
that it was necessary not only to apprehend those who 
were manipulating wildcat stocks in the west but that 
stocks on the Exchanges, the manipulation of which 
caused far greater losses than those in the Blue Sky do- 
main, needed control from manipulation also. A result 
was the offering to Congress, by a member of the Com- 
mission, year after year, of bills to cover these practices 
and make certain that the Commission had jurisdiction 
of them.” 


There may be such a thing in Government work as 
being too zealous or active and perhaps too successful. 
Witness the ceaseless watch of the Commission over what 
was described as the Big Five of the meat packing in- 
dustry of 1920. This watch involved investigations, com- 
plaints, hearings, orders, economic studies, and finally 


the submission to a grand jury of evidence that eventually 
resulted in the Department of Justice agreeing to what 
is now termed the Packers’ Consent Decree. The effect 
of constant action on the part of the Commission to pre- 
serve or permit competition in the meat industry of that 
day can be found in records in the Commission, showing 
that the independents were able to grow and flourish 
under this watchfulness of the Government and to secure 
an approximate increase of 30% in the business of this 
industry. As a reward for its effort the Commission’s 


16 The writer had charge of the Blue Sky Division of the Commission. The 
work of the division was the forerunner of the jurisdiction now detailed to the 
Securities and Exchange Commission. The first draft of the Securities Act 
of 1933 was prepared and presented to the Committees of the House and Senate 
of the Congress by the writer at the request of the President. Out of an abun- 
dance of experience and after studying Bills that had been approved by the 
American Bar Association and an association of State Commissioners of Blue 
Sky Commissions, the writer provided in the first draft that as little discretion 
as possible should be lodged in the Commission. The law would thus become 
more administrative in function and save the Commissioners from a zone of 
doubt as to jurisdiction. Subsequently others redrafted the Act and in 1934 a 
law was adopted which took away the jurisdiction of the Commission over se- 
curities and lodged it in a new Commission and gave broad discretionary powers 
to the members of that Commission. 
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jurisdiction over the packing industry was transferred, in 
1921, to the Department of Agriculture under what is 
designated as the Packers and Stockyards Act.” 

The Commission met with what its members consid- 
ered were two very serious set-backs in its youthful days. 
In the light of the present attitude of the courts, the deci- 
sions which eliminated what the members in the past 
considered were two of the most valuable attributes of 
its jurisdiction might possibly be reversed. Perhaps new 
legislation may be necessary. 

One of the set backs occurred shortly after the war, 
when the cost of living rose to such heights that President 
Wilson was besought by the Governors of many states, 
and many organizations, to do something about it. In 
response he asked the Commission whether prices of vari- 
ous leading commodities were justified. The Commis- 
sion’s reply was that it did not Know and that the only 
way it could find out was by a rapid investigation, but 
that it had no funds for this purpose. 

The President then took the matter up with Congress 
and it appropriated $150,000 to determine whether prices 
were unduly high. 

To the members of the Commission the answer lay in 
securing current monthly reports from twelve of the lead- 
ing industries, and giving the information to the public. 
It set up the machinery at once for the coal and steel 
industries and by a resolution declared that it desired cur- 
rent information with respect to the production, owner- 
ship, manufacture, storage and distribution of foodstuffs 
or other necessaries, together with the figures of costs, 
and wholesale and retail prices. 

Questionnaires were sent to these two industries. The 
purpose of the questionnaire was to reveal the costs that 
would include the final price to the ultimate consumer 
and all steps such as manufacturing, transporting and 
selling. It was thought that only in this way could a de- 


17 42 Stat. 161 (1921), 7 U. S. C. § 192 (1934). 
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termination be made as to whether costs were too high 
at the various levels in an industry. 

One company interrogated brought its raw material 
from other states into states where its plants were situ- 
ated, and when the conversion or fabrication was complete 
approximately sixty-five per cent of the total of such con- 
verted product was sold and shipped into other states. It 
refused to answer the questionnaire. The Commission 
then sought to compel an answer and the result was the 
case of Federal Trade Commission v. The Claire Fur- 
nace Company.** There the Court said the subject under 
investigation must be so related to interstate commerce 
that its regulation might be accomplished by Act of Con- 
gress; that the interstate and intrastate features were 
separable; that the defendants were engaged in commerce 
only from the time their products were delivered to a 
carrier and in turn by the carrier delivered to them or 
their consignees; and that the Commission had no right 
to regulate its intrastate commerce indirectly through 
publicity and hence to put the Company to the cost of 
gathering figures with respect to manufacturing. 

Immediately following this decision some of the com- 
panies refused to respond to other questionnaires. The 
Commission attempted to carry on this method of inform- 
ing the public on a voluntary basis because it believed that 
from the fabricators down to the ultimate consumer the 
knowledge of whether there was a scarcity or overpro- 
duction would determine prices to a great degree. 

In the coal industry, particularly in the midwestern 
field, over fifteen hundred corporations besought the 
Commission to continue to gather the data and give it 
out, as they said that it was the first time in their experi- 
ence they had known just what was the state of the market. 
As some of the leading producers, however, refused to 
give their figures any more, a complete and informative 


18 285 Fed. 936 (Jan., 1923); rev'd, 274 U. S. 160, 47 Sup. Ct. 553, 71 
L. ed. 978 (1927). 
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picture could not be presented and hence the Commis- 
sion gave up the effort to have a voluntary response on 
the part of the industry. It was not long after, that over- 
production and excessive high prices brought on another 
serious depression. 

If there is any way to restore this power of the Com- 
missions it should be one of the most effective instru- 
mentalities in keeping a proper balance between demand 
and production and an effective way to retain fair prices.” 

Another set back to the Commission was the limitation 
imposed upon its authority under Section 7 of the Clay- 
ton Act.” The Commissioners of that day regarded Sec- 
tion 7 of the Clayton Act as containing the most important 
method of preventing monopoly at its inception. 


It will be recalled that this section forbade the acquir- 
ing directly or indirectly of the capital stock of one cor- 
poration by another in the same industry where the effect 
would be to substantially lessen competition, to restrain 
commerce or tend to create a monopoly. The depression 
of 1921, which though short was very severe, either forced 
a number of corporations into insolvency or bankruptcy 
or made it necessary for them to refinance. Under such 
conditions there was an absorption by many of the large 
corporations of smaller competing ones, which action 
registered itself in the Commission by a number of com- 
plaints laid under Section 7. 

From its point of vantage, the Commission could see 
very plainly that if Section 7 were properly enforced it 
would halt the growth of a number of corporations that 
were tending toward a monopoly. Its orders were almost 
immediately challenged, however, and before long it was 


19 See Stevens, supra note 2, and McChesney & Murphy, p. 581. 


20 Sec. 7. “No corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital of another 
corporation engaged also in commerce, where the effect of such acquisition may 
be to substantially lessen competition between the corporation whose stock is 
so acquired and the corporation making the acquisition, or to restrain such 
commerce in any section or community, or tend to create a monopoly of any 
line of commerce.” 38 Stat. 730 (1914), 15 U. S. C. § 12 (1934). 
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stopped by decisions that were so effectual as to make 
Section 7 practically valueless. 

The Commission did not have the means of knowing 
in advance in those days what was in the minds of the 
corporations and it was quite easy for one to purchase the 
physical assets of another, and so intermingle them, before 
the Commission could be aware of the fact. In order to 
avoid the prohibition laid down in Section 7 to the effect 
that one corporation could not purchase the capital stock 
of the other, the absorbing company frequently purchased 
the physical assets or it would purchase the capital stock 
and then take over the physical assets before the Com- 
mission issued a complaint. In one case the Commission 
ordered the acquiring company to divest itself of all of 
the stock purchased so as to include in such divestment 
the plant and property necessary to the operation thereof. 
The corporation refused to do so. 

Finally three cases were consolidated for argument be- 
fore the Supreme Court.” 

The majority opinion said that “The Act has no appli- 
cation to ownership of a competitor’s property and busi- 
ness obtained prior to any action by the Commission, even 
though this was brought about through stock unlawfully 
held.” And in another case the same Court said, “As all 
property and business of the two competing companies 
were acquired by the petitioner prior to the filing of the 
complaint, it is evident that no practical relief could be 
obtained through an order merely directing petitioner to 
divest itself of the valueless stock.” 

The dissenting opinion of Mr. Justice Brandeis, con- 
curred in by the Chief Justice, Mr. Justice Holmes, and 
Mr. Justice Stone, conveys so clearly the position that 
the Commission had taken and the interpretation of Sec- 


21 Federal Trade Commission v. Western Meat Co., Thatcher Manufactur- 
ing Company v. Federal Trade Commission, Swift & Company v. Federal 
Trade Commission, 272 U. S. 554, 47 Sup. Ct. 175, 71 L. ed. 405 (1926). 
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tion 7, as it understood it, that it has been set forth be- 
low.” 

The majority opinion left section seven so sterile that 
little has been attempted under it from the date of that 
decision to the present. 

To meet the expanding demands for the supervision of 
the business world the Commission has from time to time 
sought to have its Act amended. From the very outset 
the problem of differentiating unfair acts from unfair 
methods of competition was difficult. It was so often the 
case that an unfair act was not an unfair method of com- 
petition, and yet could be just as harmful, that finally the 
Commission sought to have its Act amended to give it 
jurisdiction over acts as well as methods. 

On March 21, 1938, the Wheeler-Lea Act was passed.” 
This gave the Commission jurisdiction of unfair prac- 
tices in the business world. Also, the review by courts 
of the Commission’s orders to cease and desist through 


the filing of petitions to review or set aside the same, was 
amended so as to thereafter require the petition to be 
filed within sixty days, otherwise the Commission’s order 
would become final and its violation thereafter would 
subject the offender to suit for civil penalties. Prior to 
the passage of the Wheeler-Lea Act there was no penalty 
for violation of the Commission’s order unless it was vio- 


22 Mr. Justice Brandeis, dissenting, in part: 

“In my opinion, the purpose of Section 7 of the Clayton Act was not, as 
stated by the Court, merely ‘to prevent continued holding of the stock and the 
peculiar evils incident thereto.’ It was also to prevent the peculiar evils re- 
sulting therefrom. The institution of a proceeding before the Commission 
under Section 7 does not operate, like an injunction, to restrain a company 
from acquiring the assets of the controlled corporation by means of the stock 
held in violation of that section. If, in spite of the commencement of such a 
proceeding, the company took a transfer of the assets, the Commission could, I 
assume, require a re-transfer of the assets, so as to render effective the order 
of. divestiture of the stock. I see no reason why it should not, likewise, do this 
although the company succeeded in securing the assets of the controlled cor- 
poration before the Commission instituted a proceeding. Support for this con- 
clusion may be found in Section 11, which provides for action by the Com- 
mission whenever it ‘shall have reason to believe that any person is violating or 
has violated any of the provisions’ of the earlier sections.” 


23 52 Stat, 111 (1938), 15 U. S. C. Supp. IV, §§ 41, 44, 45, 52-58 (1938). 





EVOLUTION OF COMMISSION 279 


lated after it had been affirmed by the Circuit Court of 
Appeals of the United States.” 

I have passed over the interesting experiences of the 
Commission under the Webb-Pomerene Export Trade 
Act which exempted associations solely in export trade 
from the provisions of the Sherman Act,” and the ex- 
panding business of the Commission in the supervision of 
radio advertising script, and in fact in the whole field 
of advertising, which has become of prime importance to 
the business world. These, and many other subjects, could 
not be discussed and amplified in an article of this limita- 
tion.** 

The Commission is now settled on a firm foundation 
and has been doing splendid work. One can well hazard 
the thought that with the addition of the Wheeler-Lea 
Act and the Commission’s jurisdiction under Section 6 of 
the Federal Trade Commission Act, supported by court 
opinions, it will become even more effective. And if Sec- 


tion 7 of the Clayton Act were amended” to meet the 
court’s objections and the taking over of competing cor- 
porations stopped, then the control of monopolistic 
tendencies would be reduced to a minimum and the Com- 
mission would have fulfilled the dream of those who 
were responsible for its creation. 


24 See Freer, supra note 11. 
25 See Love, infra, 608. 
26 See Handler, infra, 399. 


re of the Commission, F. T. C. ANNUAL Report (1939), 
pp. ~10. 
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INTRODUCTION 


For many years the two great independent Commis- 
sions in the Federal government, with general regulatory 
powers in national affairs, were the Interstate Commerce 
Commission’ and the Federal Trade Commission.* The 
Trade Commission had come into existence about twenty- 
five years after the Commerce Commission and much 
legislative experience was available from the legislative 
history of the Commerce Commission which had its Act 
developed slowly during the period following its passage 
in 1887. As a result the Trade Commission Act gave an 
appearance of greater finish and completeness in its ar- 
rangement in 1914. It of course embraces many powers 
which the Commerce Act also grants. In addition some 
of the newer agencies and bureaus were the product of 
the experience of the Federal Trade Commission and the 
basic Act of one, at least, was for a time administered by 
the Federal Trade Commission, 1.e., the Truth in Secur- 
ities Act.° 

On the other hand the utilization of Court assistance in 
forcing reluctant witnesses to testify and to produce docu- 
ments was taken from the Commerce Act* and is shared 
by the Trade Commission’ as well as many of the newer 
agencies. The judicial review of a direct order, as dis- 


1 Act to Regulate Commerce. 24 Stat. 379 (1887), 49 U. S.C. § 1 ff. (1934). 

ashe Trade Commission Act. 38 Stat. 717 (1914), 15 U. S. C. § 41 ff. 
is 

8 Truth in Securities Act, 48 Stat. 74 (1933), 15 U. S. C. § 77a ff. (1934). 
Sec. 77b (5) gave power to Federal Trade Commission. Later it was trans- 
ferred to the Securities and Exchange Comm., 48 Stat. 908 (1934), 15 U. S.C. 
§ 781i (1934). 

4 Section 12 Act to Regulate Commerce. 24 Stat. 383 (1887), 49 U. S. C. 
§12 (1934). 

5 Federal Trade Commission Act. § 9. 38 Stat. 722 (1914), 15 U. S.C. § 49 
(1934). 
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tinguished from enforcement provisions in which a col- 
lateral attack might be made, appears in the Commerce 
Act as a section from the Urgent Deficiencies Act of 
1913,° and fortunately a more integrated section is found 
in the Trade Commission Act’ with well defined provi- 
sions dealing with procedure before the Commission. 
This feature was widely copied in other agency Acts even 
before its 1938 Amendment.° 


In discussing the characteristics of the Federal Trade 
Commission Act particular attention in this paper is 
necessarily directed to the procedural aspects and prob- 
lems of application of a legislative standard. The ques- 
tion of delegation of legislative functions was for many 
years considered to be one of “mere academic concern” 
because all the federal statutory grants which had been 
passed upon by courts had been upheld. It was not until 
the Hot Oil* and Poultry Code cases”® arising under the 
NRA provisions that the Federal courts appeared to take 
seriously the problem of the proper terms for delegation. 
In the latter case the Federal Trade Commission Act was 
upheld as a model form in contrast to the words of too 
great generality or of no standard to be found in the 
NRA. Even so, many people have wanted more definite 
content given to the substantive provisions of delegation 
of function. The 1938 provisions’ have increased the 


6 Urgent Deficiencies Act, 1913. 38 Stat. 208 (1913), 28 U. S.C. § 41 (1934). 

7 Federal Trade Comm. Act 38 Stat. 719 (1914), 15 U. S. C. § 45 (1934) 
now found 52 Stat. 111 (1938), 15 U. S. C. Supp. IV § 45 (1938). 

8 See Packers and Stockyards Act. 42 Stat. 162 (1921), 7 U. S. C. § 194 
(1934) ; Grain Futures Act. 42 Stat. 1001 (1922), 7 U.S. C. §§ 8, 9 (1934) ; 
Board of Tax Appeals. 44 Stat. 110 (1926), 28 U. S. C. § 641 (1934); Truth 
in Securities Act. 48 Stat, 80 (1933), 15 U. S. C. § 771 (1934); Securities 
and Exchange Comm. Act. 48 Stat. 901 (1934), 15 U. S. C. § 78y (1934) ; 
Federal Power Comm. Act. 49 Stat. 860 (1935), 16 U. S. C. Supp. I § 8251 
(1935); National Labor Relations Board. 49 Stat. 453 (1935), 29 U. S. C. 
Supp. I §§ 160 (e) and (f) (1935); Civil Aeronautics Authority Act, 52 Stat. 
1024 (1938), 49 U. S. C. Supp. IV § 646 (1938). 

® Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 
446 (1935). 

10A. L, A. Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 
Sup. Ct. 837, 79 L. ed. 1570 (1935). 

11 52 Stat. 111 (1938), 15 U. S. C. Supp. ITV §45 (1938) which added sub- 
sections g to 1. New powers were conferred in §§ 12-16 of the same Act. 
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powers of the Commission under section 5 but have not 
greatly clarified the meaning of the phrases used. 

The Federal Trade Commission indeed probably has 
powers of greater uncertainty and of wider scope than 
either the Interstate Commerce Commission or the com- 
missions popularly known as the New Deal Agencies. 

Historians of the Interstate Commerce Commission, 
dealing with its administrative record are fond of point- 
ing out that its first twenty-five years were years of lack 
of public esteem as well as a period of court interference 
and reversals. For about eighteen years perhaps the 
same thing may be said to have been the role of the Fed- 
eral Trade Commission. A well-known survey” compar- 
ing it with the Interstate Commerce Commission for the 
period from 1920-1930 has pointed out that as an admin- 
istrative agency it met with court distrust and a natural 
tendency to reverse its holdings under the wide review 
powers when dealing with questions of “law.” 

During the last decade a series of court successes has 
given the Federal Trade Commission a standing compa- 
rable to the one enjoyed by the Interstate Commerce Com- 
mission in the last twenty-five years. It is a Commission 
which has had its administrative actions and procedures 
supported generally by the courts now for nearly eight 
years and its public esteem may be measured by the grant 
of new powers and functions to it under recent statutes. 
To paraphrase a commencement formula of a distin- 
guished institution of learning, the Federal Trade Com- 
mission has been received by the courts in the fellowship 
of educated (and trusted) administrators. Its success in 
a period of court interference with other administrative 
agencies is therefore of great value as a basis for study 
by all persons interested in administrative law. 

The classification of the administrative functions of the 
Federal Trade Commission under its basic Act can be 


42 McFarLanp, JupicrAL CoNTROL OF THE FEDERAL TRADE COMM. AND THE 
INTERSTATE COMMERCE ComM. 1920-1930. 170 ff. (1933). 
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made along the lines of quasi-legislative functions and 
quasi-judicial functions. 

Its quasi-legislative functions are under the heading of 
rule-making to enable it to gather valuable business in- 
formation in connection with the investigation of various 
industries in aid of legislative committees as a prelim- 
inary to new legislation in Congress. The expectation that 
these functions would be the more important aspect of its 
work, as expressed recently by one of the coauthors of 
the Act, has not been realized in practice. Recent legis- 
lation has added to its rule-making functions,“ and 
special Congressional authorizations have enabled the 
Commission to make a number of very important legisla- 
tive investigations although, as pointed out infra, the 
court interpretations of its powers to investigate have 
been such as to narrowly restrict its activities as compared 
with the success of Congressional investigatory Commit- 
tees in recent years.** 

The quasi-judicial functions of the Federal Trade 
Commission are of the prosecutor-judge type of adminis- 
trative action. This combination has been much criticized 
in general recently,** but the Federal Trade Commission’s 
activities have not often been the targets at which the 
critics have aimed their most venomous shafts. It is also 
apparently not disturbed by the famous Morgan v. Unit- 
ed States’ decision with respect to the fairness of its pro- 
cedure in the prosecutor-judge activities, for it has made 
no attempt to change its procedure or reorganize its 
prosecuting and trial staffs to avoid the implications 

13 J, Harry Covington. Address to the 1939 Washington Institute of Admin- 
istrative Law in dealing with the Federal Trade Comm. These proceedings are 
to be published in the future. See also HENDERSON, THE FEDERAL TRADE Comm. 
67 ff. (1924). 

14 Robinson-Patman Anti-Discrimination Act. 49 Stat. 1526 (1936), 15 
U. S. C. Supp. II §13 (1936). 

15 See discussion of legislative investigations, infra 288 ff. Also PEpper, 
FAMILY QuarrRELs. Chapter 3 (1931). 

16 Reports of Special Committee on Administrative Law of the American Bar 
Association. 58 Reports of A. B. A. 407, 415 (1933); 59 Reports of A. B. A. 
539, 544 ff. (1934) ; 61 Reports of A. B. A. 720, 732-3 (1936). 


17 Morgan v. United States, 298 U. S. 468, 56 Sup. Ct. 906, 80 L. ed. 1288 
(1936) 304 U. S. 1, 23, 59 Sup. Ct. 795, 999, 83 L. ed. 779 adv. opp. (1938). 
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which another agency,” the Federal Communications 
Commission, sees*® in the Morgan decision as to the pos- 
sibility of communications between prosecuting and trial 
examiner groups. 

The influence of Federal Trade Commission activities 
on administrative law has been largely in the field of the 
quasi-legislative and quasi-judicial functions of the Com- 
mission which have already been mentioned and the latter 
part of the paper will deal with those aspects of the sub- 
ject. There is also, however, a very fundamental problem 
as to the status of the Commission and its members in 
relation to the executive branch of the government, spe- 
cifically the right of the President of the United States to 
remove a member of the Commission because he feels 
such a hostile point of view to the aims of his adminis- 
tration under the Act as to make the realization of the 
enforcement of the law as the President sees it impos- 
sible to carry out. Under the famous Myers case” it was 
said that the responsibility of the President under his 
oath to see that the laws of the United States are faith- 
fully executed necessarily involves the power of the Pres- 
ident to remove summarily and without assigned cause 
or charge of wrongdoing any member of an executive 
branch of the government whom he distrusts. In that case 
a postmaster of the third class had been summarily re- 
moved and when his executrix sued for back salary for 
the unexpired portion of his term of office, the Supreme 
Court held that he had been rightfully removed by the 
President as an exercise of his inherent executive power 
of removal based on his responsibility, already described, 
to see that the oath of office was carried out in detail.” 


18 See discussion of panel members with Chairman Freer in the proceedings 
of the 1939 Washington Institute of Administrative Law to be published shortly. 
This discussion dealt with Federal Trade Commission problems. 

19 See Dempsey, New Rules of Procedure of the Federal Communication: 
Commission (1939). 7 Geo. Wasu. L. Rev. 777. 

20 Myers v. United States, 272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926). 
On removal powers generally see Pepper, FAMILY QuarreELs. Ch. 2. (1931); 
MorGANSTON, THE APPOINTING AND REMOVAL POWER OF THE PRESIDENT (1929). 

21 Mr. Chief Justice Taft in 272 U. S. at pp. 61, 64. 
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This inherent power was undoubtedly opposed by a num- 
ber of statutes showing the Congressional intent and 
understanding in the matter to be that the President pos- 
sessed no such inherent right. These statutory precedents 
had about sixty years standing but Chief Justice Taft,” 
speaking for the Court in the Myers case, did not hesitate 
to declare as unconstitutional any such restrictions on the 
President’s right of removal. 

The position of a member of an independent adminis- 
trative commission appeared to be very different from 
that of a postmaster of the third class, or a bureau chief 
in one of the regular executive departments of the gov- 
ernment, such as State, Treasury, War, Commerce, etc. 
The heads of those departments are the President’s per- 
sonal appointees and their immediate subordinates are the 
persons responsible for the success or failure of any ad- 
ministration. Unless the President could summarily re- 
move such intermediate officials he might be seriously 
compromised by their disloyalty or inefficiency and yet 
be unable to prefer any direct charges against them to 
vindicate his administration. Mr. Chief Justice Taft, as 
President, had suffered much from such a departmental 
situation, where a subordinate’s misconduct reflected 
gravely upon the President’s administration.” 

The Federal Trade Commission, like most regulatory 
commissions existing outside of an executive department 
of the government, is made up of members at least of 
two different political parties, by the requirement in its 
Act that not more than three of its members shall be of 
the same political party. This provision, the writer 
thinks, often leads to the perpetuation of political dis- 


22 Id. 

23 See note (1927) 25 Micu. L. Rev. 280-7, at 286. 

The Ballinger scandal in Mr. Taft’s administration is often cited as an example 
of an embarrassment to the President, who is held responsible for such defects in 
his administration. 

24 38 Stat. 717 (1914), 15 U. S. C. § 41 (1934). 

“ . . which shall be composed of five commissioners who shall be appointed 
by the President, by and with the advice and consent of the Senate. Not more 
than three of the Commissioners shall be members of the same political party.” 
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putes taken up in the legislative stage of the creation of 
an administrative body and seriously hampers its ability 
to function in a truly judicial and expert fashion. Never- 
theless, it indicates that the legislature did not intend the 
Commission to be at any time a mere arm of the admin- 
istration in power, the Chief Executive and his Cabinet.” 
It intended that it would more nearly represent the legis- 
lative arm of the government at all times, so that different 
political concepts would guide the Commission in an 
attempt to harmonize such points of view as is the case of 
a wise legislative body, where the parties are nearly equal 
in power. 

The question of the scope of the Myers decision came 
before the Supreme Court of the United States in a suit 
started** by the executor of a Federal Trade Commis- 
sioner to recover his salary for the unexpired part of his 
term, after he had been summarily removed by President 
Franklin D. Roosevelt, on the ground of a political hos- 
tility too great to permit the Commissioner to act judi- 
cially on the Commission. The Court looked into the 
legislative debates of the Congress when it was consider- 
ing the Federal Trade Commission Act and also at the 
provision of the Act that “Any Commissioner may be 
removed by the President for inefficiency, neglect of duty, 
or malfeasance in office.” * It also considered the nature 
of the duties to be performed by the Federal Trade Com- 
mission and, speaking through Mr. Justice Sutherland, 
said,” 

The Federal Trade Commission is an administrative body cre- 
ated by Congress to carry into effect legislative policies embodied 
in the statute in accordance with the legislative standard therein 
prescribed, and to perform other specified duties as a legislative 


or as a judicial aid. Such a body cannot in any proper sense be 
characterized as an arm or an eye of the executive. Its duties are 


25 HENDERSON, THE FEDERAL TRADE CoMMISSION. Ch. 1. pp. 26, 36 ff., 45-8 
(1924). 
asa en v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 
). 
27 38 Stat. 717 (1914), 15 U. S. C. § 41 (1934). 
28 295 U. S. at p. 628. 
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performed without executive leave and, in the contemplation of 
the statute, must be free from executive control. In administering 
the provisions of the statute in respect of “unfair methods of com- 
petition’”’—that is to say in filling in and administering the details 
embodied by that general standard—the Commission acts in part 
quasi-legislatively and in part quasi-judicially. In making inves- 
tigations and reports thereon for the information of Congress 
under section six in aid of the legislative power, it acts as a legis- 
lative agency. Under section seven which authorizes the Com- 
mission to act as a master in chancery under rules prescribed by 
the court, it acts as an agency of the judiciary. To the extent 
that it exercises any executive function—as distinguished from 
executive power in the constitutional sense—it does so in the dis- 
charge and effectuation of its quasi-legislative or quasi-judicial 
powers, or as an agency of the legislative or judicial departments 
of the government. 

Accordingly the Court held” “that illimitable power 
of removal is not possessed by the President in respect of 
officers of the character of those just named.” The inde- 
pendence of the members of the Federal Trade Commis- 
sion became a symbol of independence for all members 
of similar regulatory independent agencies and commis- 
sions, and the dissent of Justices Holmes, Brandeis and 
McReynolds in the Myers case was in part realized by 
the Humphrey’s decision, known officially as Rathbun v. 
United States. 


POWER TO INVESTIGATE 


In recent years a series of Congressional Investigating 
Committees have been able to bring to public attention a 
great mass of details concerning the operation of busi- 
ness organizations in and affecting interstate commerce 
which had eluded the courts and permanent commissions 
both state and federal. This information was the result 
of the tremendous powers of select Committees of Con- 
gress to make what are called fishing expeditions and 
subpoena witnesses and require the production of papers 
and documents on a wholesale scale without reference to 
any alleged infringement of the laws of the United 
States. Under the authority of McGrain v. Daugherty 

29 2905 U. S. at p. 629. 


80 McGrain v. Daugherty, 273 U. S. 135, 47 Sup. Ct. 319, 71 L. ed. 580 (1926). 
4 
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this power is sustained as a necessary feature of the pre- 
liminaries to intelligent legislative action. Congress, 
through its committees, must be informed as to the actual 
condition of affairs throughout the nation in order that 
its judgment can be most effectively exercised with respect 
to needed legislative reforms by way of additions or 
amendments. The problem of relevancy gives these com- 
mittees little difficulty because they are not required to 
direct their investigations to prove any preconceived 
charges or theses and consequently can and do exercise 
a roving commission into the business affairs of the na- 
tion. Witnesses are protected by a permanent statute 
exempting them from prosecution on any charges arising 
out of the matter on which they may testify. The loss of 
reputation or the feeling of shame and ridicule in the 
eyes of the community and their fellow men has not been 
considered by the courts as a suitable basis for invoking 
constitutional protection.** Committees of this type have 
had wide powers in the past and Congress sought to get 
a more judicial atmosphere and less of the political circus 
effects when it set up the Federal Trade Commission as 
a permanent investigating body. 

The idea of a permanent body to investigate and report 
the facts had been tried by the State of Massachusetts 
many years ago, and soon thereafter compulsory powers 
to correct abuses were found necessary.” The Federal 
Trade Commission Act combined the investigating and 
punishment features in one act. But it would appear that 
the reason the investigations have not been more success- 
ful in bringing out hidden information as to the existence 
of grave abuses, lay in the refusal of the courts to grant 
to the Commission under section 6 of its Act wide in- 
quisitorial powers,” independent of any specific alleged 
breach of the Act as the subject under investigation. 


81 Brown v. Walker, 161 U. S. 591, 16 Sup. Ct. 644, 40 L. ed. 819 (1896). 

82 First ANNUAL Report, Mass. Board of Railroad Comm. (1870); Railroad 
Regulation in the States, App. E. 4 I. C. C. An. Rep. 241 (1890). 

88 38 Stat. 731 (1914), 15 U. S. C. §17 (1934). Infra, 545 and 581. 
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In 1920 an application for an injunction against the 
Commission was granted in the Supreme Court of the 
District of Columbia by Mr. Justice Bailey at the request 
of the Maynard Coal Company.“ 


In order for the Federal Trade Commission to have the power 
to require the plaintiff to make reports as to the mining of coal 
and as to its intrastate shipments, it must appear that this infor- 
mation is necessary to or connected with some object over which 
the general government has power. There is no claim made that 
there is any proceeding pending involving the Antitrust Act, or 
unfair methods of competition, or under the Clayton Act, but in 
its order defendant demands reports of all the business of the 
plaintiff. 

The defendant relies upon the visitorial powers of Congress 
over corporations. In this connection it must be borne in mind 
that the power of Congress over an instrumentality of commerce, 
such as a common carrier is far different from its powers over an 
ordinary business corporation which merely ships its products or 
a portion of its products over such carrier. In fact, as said by 
Mr. Justice Holmes in Smith v. Interstate Commerce Commis- 
sion (245 U. S. 33), on page 45: “It is not far from true—it 
may be it is entirely true—as said by the Commission (referring 
to the Interstate Commerce Commission) that there can be noth- 
ing private or confidential in the activities and expenditures of a 
carrier engaged in interstate commerce.” 

Apart from the fact that plaintiff is a corporation it is clear that 
Congress could not compel the production of the private books 
and papers of a citizen, except in the progress of judicial pro- 
ceedings. 


The temporary injunction was made final by Mr. Jus- 
tice Bailey January 30, 1923, on the authority of the 
Claire Furnace Company case,” lately decided by the 
Court of Appeals for the District of Columbia. Upon 
appeal of the Maynard Coal Co. case the Court of Ap- 
peals, (argued January 10, 1924 and reargued October 3, 
1927), the Court of Appeals reversed® the decision of 
Mr. Justice Bailey on the authority of the Claire Furnace 
Company case which by then (after pending from 1923 
until 1927) had been decided by the Supreme Court of the 


8448 Washington Law Reporter, 278, 280 (1920). 
85 Federal Trade Comm. v. Claire Furnace Co., 285 Fed 936 (App. D. C. 
1923) 


- Federal Trade Comm. v. Maynard Coal Co., 22 F. (2d) 873 (App. D. C. 
1927). 
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United States.” The ground for the decision was the tech- 
nical one that the equitable remedy by injunction was not 
proper as the Attorney General has discretion to review 
orders of the Commission and determine whether or not he 
should bring an action against any individuals. Com- 
plainant would then have in such an action against him 
for forfeitures as full and complete opportunity to be 
heard in defense as is afforded by a proceeding in equity. 
With this preview of judicial delays we now take up the 
story. 

Mr. Justice Bailey had in the meantime followed his 
own decision in the Maynard Coal Company case in the 
first hearing of the Claire Furnace Company case on 
March 10, 1922," and in the U. S. District Court for the 
Southern District of New York, Circuit Judge Manton 
had refused petitions for mandamus against the P. Lorril- 
lard Company and the American Tobacco Company, 
sought by the Federal Trade Commission,” to compel the 
companies to produce accounts books, documents, etc., and 
deliver them into the custody of the Commission. This 
opinion was handed down October 3, 1922. 

Judge Manton refused the request of the Commission 
even though the investigation was undertaken by it as the 
result of a special Senate resolution directing the Com- 
mission to investigate the Tobacco situation. Judge Man- 
ton thought that the resolution did not in any way in- 
crease the powers of the Commission under the Federal 
Trade Commission Act and following the opinion of Mr. 
Justice Holmes in Harriman v. I. C. C. the production 
of papers and documents can only be compelled in con- 
nection with some prosecution for an offence under a 
regulatory act. 


The Interstate Commerce Commission deals with quasi-public 
corporations. But the phrase of the Federal Trade Commission 


37 Federal Trade Comm. v. Claire Furnace Co., 274 U. S. 160, 47 Sup. Ct. 
553, 71 L. ed. 978 (1927). 

88 Federal Trade Comm. Stat. and Decisions 1914-1929, 190 (D. C. 1922). 

89 Federal Trade Comm. v. P. Lorrilard Co., 283 Fed. 999. (S. D. N. Y. 


1922.) 
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Act considered, in view of the Harriman case, would indicate 
that the right to procure information in its investigations under 
the provisions of section 6 would not grant the unlimited search 
and inspection of correspondence with the right to copy the same 
in the absence of some specific complaint which would point out 
the materiality of that complaint of the particular correspondence 
and papers sought to be obtained. 

Reading sections 5, 6, and 9, I do not think that Congress in- 
tended at the time of the enactment of this law to go beyond the 
well-recognized principles of limitations with reference to searches 
and seizures guarded against by the Fourth Amendment of the 
CoNSTITUTION.*° 

In January, 1923, the Claire Furnace Company case 
was affirmed by the D. C. Court of Appeals,“ upholding 
Justice Bailey’s position restraining the Commission. 

The first of all the cases on this subject to get before 
the Supreme Court of the United States was the Amer- 
ican Tobacco Company case decided March 17, 1924.” 
Mr. Justice Holmes gave the opinion for the Court af- 
firming Judge Manton’s decision on a proceeding in error 
to the District Court of the United States for the Southern 
District of New York. 

The Claire Furnace Company case in the Supreme 
Court of the United States, first argued December 6, 
1923, reargued November 24, 1925, was finally decided 
April 18, 1927. Under sections 6, 9, and 10 of the Fed- 
eral Trade Commission Act the Commission is entitled 
to gather information through books, papers, etc., and 
may subpeena the appearance and testimony of witnesses 
and the production of documents. If witnesses refuse 
then the Attorney General shall seek a writ of mandamus 
from a district court of the United States to compel tes- 
timony, and the persons refusing to appear are also guilty 
of an offense and liable to punishment under section 10 
of the Act. The Supreme Court in reversing the grant- 


40 Judge Manton, 283 Fed. at p. 1005. 
— Trade Comm. v. Claire Furnace Co., 285 Fed. 936 (App. D. C. 

42 Federal Trade Comm. v. American Tobacco Co., 264 U. S. 298, 44 Sup. Ct. 
336, 68 L. ed. 696 (1924). 

See also Federal Trade Comm. v. A. E. Smith, Elec. Bond and Share Co. 
34 F. (2d) 323 (S. D. N. Y. 1929); 1 F. Supp. 247 (S. D. N. Y. 1932). 
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ing below of the bills for injunctions against the Com- 
mission’s proceeding under this Act said*: 

There was nothing which the Commission could have done to 
secure enforcement of the challenged order except to request the 
Attorney General to institute procedings for a mandamus or 
supply him with the necessary facts for an action to enforce the 
incurred forfeitures. If, exercising his discretion, he had insti- 
tuted either proceeding the defendant therein would have been 
fully heard and could have adequately and effectively presented 
every ground of objection sought to be presented now. Conse- 
quently, the trial court should have refused to entertain the bill 
in equity for an injunction. 

This decision is in accord with the dicta in the Brimson 
case“* that only on actual orders to enforce the decision 
of the Commission will the court examine into questions 
of the relevance of the proceeding under the terms of 
an Act. 

In 1926 the Supreme Court of the District of Colum- 
bia had anticipated the argument of the Claire Furnace 
Company case but had reached an opposite conclusion; 
i.e., the parties did not have to wait for the petition for 
mandamus or the forfeiture proceedings under sections 9 
and 10 respectively of the Act. They could obtain an in- 
junction against the Commission’s proposed line of inves- 
tigation in the nature of a fishing expedition. A petition 
for certiorari to the Supreme Court of the United States 
was denied** and an appeal then prosecuted to the Court 
of Appeals of the District of Columbia which affirmed“ 
the Supreme Court of the District of Columbia, and dis- 
tinguished the Claire Furnace Company case“ on the 
ground that there, only petitions for mandamus were real- 
ly involved whereas here, the criminal prosecution was 
threatened and therefore an injunction would properly 


48 Federal Trade Comm. v. Claire Furnace Co., 274 U. S. 160, 173-4, 47 Sup. 
Ct. 553, 556, 71 L. ed 978 (1926). 

44 Interstate Commerce Comm. v. Brimson, 154 U. S. 447, 485, 488-90, 14 
Sup. Ct. 1125, 1136, 1137-8, 38 L. ed. 1047 (1894). 

45 Millers’ National Federation v. Federal Trade Comm., Stat. and Decisions 
1914-1929, 554 (D. C. 1926); cert. den. 274 U. S. 743 (1926). 

46 Federal Trade Comm. v. Millers’ National Federation, 23 F. (2d) 968 
(App. D. C. 1928). 

47 See note 43, supra. 
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lie against the Commission. This case was decided in De- 
cember, 1927, and a petition for rehearing denied in 
January, 1928. In 1930 the temporary injunction was 
made final and upon appeal again to the Court of Ap- 
peals for the District of Columbia the injunction was 
ordered to be set aside as the Act itself had adequate safe- 
guards of the rights of individuals proceeded against by 
the Commission. The same result as the Claire Furnace 
case was achieved but without citing it at any point in 
the opinion of Associate Justice Van Orsdel.“ 

In 1937 the Commission obtained a writ of mandamus 
from the U. S. District Court for the Southern District 
of New York to enable it to obtain information from the 
National Biscuit Company in carrying out an investiga- 
tion authorized by a Joint Resolution of Congress charg- 
ing the Commission to investigate financial and economic 
conditions of agricultural producers in interstate com- 
merce with a view to legislation to present evasion of 
income tax and the burdening of interstate and foreign 
commerce. The Court held that this gave the Commis- 
sion additional powers to those which it had under its 
original Act. The Court in citing McGrain v. Daugh- 
erty” likened the Commission to a Committee of Congress 
which would mean a great extension of the investigating 
powers of Congress. However, in so far as these involve 
“legislative power” they cannot legally be delegated and 
a commission must be held to some narrower field to 
escape the charge of unconstitutional delegation. The 
resolution in this case was fairly carefully restricted. The 
Court distinguished the American Tobacco Company 
case on the ground that there the Commission claimed 
unlimited right to obtain the books and papers of a cor- 
poration with reference to a possible existence of unfair 


48 Federal Trade Comm. v. Millers’ National Federation, 47 F. (2d) 428 
(App. D. C. 1930). 
— Trade Comm. v. National Biscuit Co., 18 F. Supp. 667 (S. D. N. Y. 
50 See note 30, supra. 
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competition in violation of the Federal Trade Commis- 
sion Act. 


Any question regarding the power of the Congress to obtain 
information for legislative purposes was eliminated, and the writs 
of mandamus seem to have been denied on the ground that the 
demands were too broad and not only included records and papers 
that were relevant, but those which clearly were not. In the case 
at bar the demand is for information deemed by the Congress to 
be relevant to future legislation on subjects within its jurisdiction. 
Accordingly, I think the writ of mandamus must be allowed.™ 


Further light is shed on the matter in a subsequent case 
arising out of this mandamus proceeding. An appeal from 
the decision granting the writ of mandamus was taken 
but dismissed by agreement of the parties, “and the de- 
fendant thereafter gave all the information asked for by 
the Commission and ordered by Judge Goddard to be 
given.” The United States then sued at law in” the U. S. 
District Court, Southern District, New York, for the fine 
under section 10 but the Judge decided the case upon a 
careful reading of sections 6, (a) (b) and section 10 of 
the Trade Commission Act. 


It seems to me that the provisions for the sanction for en- 
forcing section 6 (a) and (b) and section 10 are different. Sec- 
tion 6 (a) and (b) are, as Judge Goddard has held, enforced by 
a mandamus. Section 10 has as its sanction a penalty. Further- 
more, it is only when the Commission shall have provided by 
general or special orders under section 6 (b) for annual or spe- 
cial reports, that the penalties under section 10 would become 
operative on failure to make such reports in accordance with the 
provisions thereof. 

In the instant case I have before me a claim for penalty for 
failure to answer a questionnaire, which would come under the 
provision of section 6 (b) giving the Commission a right to re- 
quire to have filed with it “answers in writing to specific ques- 
tions.” I think that the “annual or special reports” referred to 
in section 10 do not include answers to a questionnaire, and that, 
consequently, the present action for penalties cannot be sustained. 

. . I direct a verdict for the defendant... .* 


This last case was decided in November, 1938 and 
therefore qualifies in a most important manner the great 


5118 F. Supp. at p. 671. 
52 United States v. National Biscuit Co., 25 F. Supp. 329 (S. D. N. Y. 1938). 
53 25 F. Supp. at p. 331. : 
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powers which the opinion of Judge Goddard granted the 
Commission under the Joint Resolution. With the finan- 
cial penalty provision enforced, the Commission would 
become almost irresistible at times. 

The complicated story of court injunctions and rever- 
sals and the unusually long time taken by the Claire Fur- 
nace Company™ case will explain in part why the 
investigatory powers of the Commission have not in the 
past been as fully exercised as the authors of the Federal 
Trade Commission Act had hoped for. 

The annual report for 1938 has a summary of investi- 
gations undertaken by the Commission in the years 1915- 
1938.°° It points out that more than one hundred inquiries 
were undertaken at the request of the Congress, the Pres- 
ident, the Attorney General, other departmental heads, 
and on motion of the Commission in pursuance of cer- 
tain provisions of the organic Act.” 


CONSTITUTIONALITY OF DELEGATION OF FUNCTIONS 


Now that the Supreme Court of the United States takes 
more than a mere academic interest in the question of 
delegation of legislative power and carefully scrutinizes 
the delegation of all functions legislative in kind; it is 
interesting to discover that in the leading case on regula- 
tion of business, the Schechter Poultry Corp. case,” the 
Supreme Court speaking through Mr. Chief Justice 
Hughes selected the language of the Federal Trade Com- 
mission Act as the proper type of phrase to use in con- 
ferring constitutionally such legislative functions. He 
said :* 


In providing for codes, the National Industrial Recovery Act 
dispenses with this administrative procedure and with any ad- 
ministrative procedure of an analogous character. But the dif- 
ference between the code plan of the Recovery Act and the scheme 


54 See note 43, supra. 

55 ANNUAL ReporT. 1938. pp. 173-193. See infra 708-730. 

56 ANNUAL REpPoRT. 1938. p. 173. 

57 Schechter Poultry Corp. v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 
79 L. ed. 1570 (1935). 

58 295 U. S. at pp. 533-4. 
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of the Federal Trade Commission Act lies not only in procedure 
but in subject matter. We cannot regard the “fair competition” 
of the codes as anthithetical to the “unfair methods of competi- 
tion” of the Federal Trade Commission Act. The “fair com- 
petition” of the codes has a much broader range and a new sig- 
nificance. 


Mr. Justice Cardozo in a concurring opinion stated the 
same idea.” 


If codes of fair competition are codes eliminating “unfair” 
methods of competition ascertained upon inquiry to prevail in 
one industry or another, there is no unlawful delegation of legis- 
lative functions when the President is directed to inquire into 
such practices and denounce them when discovered. For many 
years a like power has been committed to the Federal Trade 
Commission with the approval of this Court in a long series of 
decisions. Cf., Federal Trade Commission v. Keppel and Bro., 
291 U. S. 304, 312; Federal Trade Commission v. Raladam 
Co., 283 U. S. 643, 648; Federal Trade Commission v. Gratz, 
253 U. S. 421. Delegation in such circumstances is born of the 
necessities of the occasion. 


JUDICIAL REVIEW 
In the field of judicial review of Administrative Orders 


the most familiar issues of administrative law and federal 
trade regulation are to be found. The well known dis- 
tinction is that courts will review questions of law decided 
by administrative officials but will not go into questions 
of fact, except as the latter involve matters of constitu- 
tional right. This simple formula has provided questions 
of the greatest difficulty for judges and lawyers for many 
generations. It has a parallel in the functions of judge 
and jury in the trial of a cause by regular court process 
and questions of review of such trial courts decision by 
an appellate judicial tribunal. Generally the canons of 
equity have played a strong part in the review of admin- 
istrative law decisions by the courts, and it is not sur- 
prising that the concept of an appeal has been used to 
illustrate reviews of questions of fact, which should be 
only administrative reviews; and the technical writs of 
certiorari or error to limit the issues to questions of law. 


59 295 U. S. at p. 552. 
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The latter are the appropriate type of judicial review 
when equitable process is used as well as under the com- 
mon law forms or the so-called statutory appeal. 

Beginning with the Gratz case® the issue was firmly 
set, that questions of law were for the courts, and ques- 
tions of fact for the Commission. What were “unfair 
methods of competition” were by that case reserved for 
the courts as a question of law. And later in the Klesner 
case” that “question of law” was broadened to include 
what forms of unfair competition should be restrained 
“in the public interest.” ‘That also was held to be a 
question of law if it should appear at any time in the 
development of the case on its facts that the competition 
was of purely private and local interest. The courts or 
the Commission as the case might be should dismiss the 
complaint for lack of jurisdiction. 

Many interesting changes and variations have been 
rung on the carillon made up from questions of law and 
questions of fact, and it is proposed to follow in order 
the more interesting cases involving those changes and 
variations. 

The Curtis Publishing Company case presented “ the 
issue of the real meaning of an exclusive representation 
contract involving the distribution of magazines and the 
training of people to take care of the details of distribu- 
tion and bringing in subscriptions. The Court carefully 
interpreted the contract in the light of surrounding evi- 
dence and concluded that the Commission’s interpretation 
of the legal effect of such a contract was erroneous. As a 
matter of law it was not an unfair method of competition. 
But the majority opinion ventured the observation that if 


60 Federal Trade Comm. v. Gratz, 253 U. S. 421; 40 Sup. Ct. 572, 64 L. ed. 
993 (1920). 


61 Federal Trade Comm. v. Klesner, 280 U. S. 19, 50 Sup. Ct. 1, 74 L. ed. 138 
(1929). 


62 See § 5 Federal Trade Comm. Act, 38 Stat. 719 (1914), 15 U. S. C. 
§15 (1934). 

63 Federal Trade Comm. v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 
210, 67 L. ed. 408 (1923). 
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the Court felt that the exigency of a situation demanded 
it, instead of sending a case back to the Commission, the 
fact finding body, to hear and pass upon additional evi- 
dence, it might hear the evidence and reach new conclu- 
sions itself. “The language of the statute is broad and 
confers power of review not found in the Interstate 
Commerce Act.” Mr. Chief Justice Taft wrote a con- 
curring but doubting opinion in which he was joined by 
Mr. Justice Brandeis.” He doubted the court had juris- 
diction to go ahead and finally decide a case even if addi- 
tional evidence appeared, without remanding it in every 
such case to the Commission. 

It is because it may bear the construction that the court has 
discretion to sum up the evidence pro and con on issues unde- 
cided by the Commission and make itself the fact-finding body 
that I venture with deference to question its wisdom and correct- 
ness. I agree that in the further discussion of the evidence the 
reasoning of the opinion of the court would seem to justify the 
view that it does not find the evidence sufficient to support addi- 
tional findings by the Commission justifying its order. I only 
register this doubt because I think it is of high importance that 
we should scrupulously comply with the evident intention of Con- 
gress that the Federal Trade Commission be made the fact-find- 
ing body and that the court should in its rulings preserve the 


board’s character as such and not interject its views of the facts 
where there is any conflict in the evidence.® 


Under the procedure set forth in the Act™ for enforc- 
ing orders of the Commission, until the 1938 Amend- 
ment,” an order for enforcement had to be obtained 
from a Circuit Court of Appeals. Now the duty to obey 
exists from the date of the order but the defendant may 
obtain a judicial review within 60 days. However, under 
the former procedure an important question applicable 
both to enforcement and review was decided and is still 


64 260 U. S. at p. 580. 

65 260 U. S. at pp. 582-3. 

66 260 U. S. at p. 583. 

See also Moir v. Federal Trade Comm., 12 F. (2d) 22 (C. C. A. Ist, 1926). 
assy: Federal Trade Comm. Act, 38 Stat. 719 (1914), 15 U. S. C. § 15 


68 Federal Trade Comm. Act, as amended 1938, 52 Stat. 111 (1938), 15 
U. S. C. Supp. IV §15 (1938). 
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useful. The U. S. Circuit Court of Appeals for the 
Sixth Circuit in a per curiam decision said: 


We are satisfied that our jurisdiction in matters of this class is 
original even though the facts may have been so found as to be 
beyond controversy. The questions of law involved are presented 
to us for the first time to any court, and the jurisdiction is no 
more appellate than is the jurisdiction of the District Courts to 
vacate orders of the Interstate Commerce Commission. Hence it 
would seem that our decrees should be along the lines adopted 
by courts of equity generally in hearing suits for an injunction. 
It is the general practice in such cases that if the defendant is 
continuing or threatening unlawful acts there will be an injunc- 
tion; but if whatever was unlawful ceased long before the bill 
was filed, and as soon as it was brought to the attention of the 
defendant by complaint, and there is no reason to apprehend its 
renewal, the bill will be dismissed without prejudice. 


The Commission had asked the court to withdraw its 
former mandate of enforcement in the case and grant 
the injunction mentioned above. The court properly re- 
fused. In questions involving the merits of the case 
however, the court under the terms of the statutory appeal 
does act as an appellate tribunal passing on the trial 
court’s findings of the facts. 

In interpreting unfair methods of competition the Su- 
preme Court reaffirmed the Gratz dictum” that “unfair 


69 Nat. Candy Co. v. Federal Trade Comm., 104 F. 2d 999 (C. C. A. 7th, 
1939), at page 1004. 

“Under the amendment, if the respondent fails to file a petition to set aside 
the order within sixty days, the Department of Justice is given power in the 
case of the violation of such order, to institute a suit to recover from such 
respondent a civil penalty in the sum of not more than $5,000. In other words, 
the power to enforce is transferred from the Commission to the Department of 
Justice, and jurisdiction of such proceeding is transferred from the Circuit 
Court of Appeals to the United States District Courts. [5-8] We think the 
order attacked is not legislative in its character, and that if it were it would not 
be discriminatory because the statute and all orders thereunder apply equally 
to all persons in like conditions. The equal protection clause means that the 
rights of all persons must rest upon the same rule under similar circumstances. 
Louisville Gas & Elec. Co. v. Coleman, 277 U. S. 32, 48 S. Ct. 423, 72 L. ed. 
770. The amendment did not transform the Commission’s order into a legisla- 
tive act. It merely changed the Government’s remedy for its enforcement. 
Cf. Crane v. Hahlo, 258 U. S. 142, 42 S. Ct. 214, 66 L. ed. 514. So far as 
this court is concerned, the constitutionality of section 5 of the original Act has 
been determined. Federal Trade Commission v. A. McLean & Son, 7 Cir., 
84 F. 2d 910. The provision for a judicial review of an administrative order 
constitutes due process of law (Bourjois, Inc. v. Chapman, 301 U. S. 183, 
57 S. Ct. 691, 81 L. ed. 1027), and we are convinced that section 5, as amended 
does not offend the due process clause.” 

70L,. B. Silver Co. v. Federal Trade Comm., 292 Fed. 752, 753 (C. C. A. 6th, 
1923). 

71 See note 60, supra. 
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methods of competition are inapplicable to practices 
not previously considered as opposed to good morals 
because characterized by deception, fraud, bad faith, 
etc.” This was the Raymond Bros. Clark Co. case.” 

The Court showed a surprising generosity to the fact- 
finding process of the Commission in Federal Trade 
Commission v. Pac. States Paper Trade Association 
et al."* Speaking through Mr. Justice Butler it said, 


The Circuit Court of Appeals held that the stipulated facts do 
not sustain the Commission’s finding that the use of association 
prices by members outside the state where they are located has a 
tendency to lessen competition and to fix uniform prices in such 
territories. The validity of the inference or conclusion drawn 
by the Commission and of this part of the order depends upon 
the proper estimation of the facts stipulated. The language spe- 
cifically relating to such use of the agreed prices if considered 
alone might possibly be deemed insufficient. But the Commission 
is not confined to so narrow a view of the case. That part of 
the stipulation properly may be taken with all the admitted facts 
and the inferences legitimately to be drawn from them. 


The weight to be given to the facts and circumstance admitted, 


as well as the inferences reasonable to be drawn from them is for 
the commission. Its conclusion that the habitual use of the estab- 
lished list lessens competition and fixes prices in interstate ter- 
ritory cannot be said to be without sufficient support.” 


Another important opinion comes from this same 
period in which the Commission’s fact-finding process 
was carefully examined from the point of view of a con- 
stitutional delegation of functions. That is in the Cir- 
cuit Court of Appeals for the Eighth Circuit in Arkansas 
Wholesale Grocer’s Association v. Federal Trade Com- 
mission."© These glowing opinions came just before the 
Supreme Court finally decided the Claire Furnace Com- 
pany case” discussed above in which the Commission 


72 Federal Trade Comm. v. Raymond Bros. Clark Co., 263 U. S. 565, 44 Sup. 
Ct. 162, 68 L. ed. 448 (1924). 

7 Federal Trade Comm. v. Pac. States Paper Trade Assn., 273 U. S. 52, 
61, 47 Sup. Ct. 255, 257, 71 L. ed. 534 (1927). 

74273 U. S. at p. 63. 

75 Arkansas Wholesale Grocers’ Association v. Federal Trade Comm., 18 F. 
(2d) 866 (C. C. A. 8th, 1927). Cert. den., 275 U. S. 533, 48 Sup. Ct. 30, 72 
L. ed. 411 (1928). 

76 See note 43, supra. 





F. T. C. AND ADMINISTRATIVE LAW 301 


had a modified victory in escaping injunction procedures. 
However, although its administrative position was con- 
siderably strengthened by these opinions, another reversal 
occurred in the Klesner case™ on the Commission’s right 
to decide finally what prosecutions were “in the public 
interest.” The Court also took over this issue under the 
guise of a matter of law, speaking this time through Mr. 
Justice Brandeis. 


In Federal Trade Commission v. Eastman Kodak Com- 
pany™ an important limitation of the scope of the Com- 
mission’s authority and the definition of the rdle of the 
review court was given by the Supreme Court of the 
United States. The Commission had sought as a court 
of equity granting general relief to order a company to 
divest itself of previously acquired property on the 
ground that the acquisition of that property formerly 
belonging to a competitor was monopolistic in result. The 
Commission not being able to proceed under the au- 
thority of section 11 of the Clayton Act” had proceeded 
under section 5 of the Commission Act, Mr. Justice San- 
ford speaking for the Court said: 


The proceeding before the Commission was instituted under 
section 5 of the Federal Trade Commission Act, and its authority 
did not go beyond the provisions of that section. By these the 
Commission is empowered to prevent the using of “unfair meth- 
ods of competition” in interstate and foreign commerce, and if 
it finds that “any unfair method of competition” is being used, 
to issue an order requiring the offender to cease and desist from 
using such method of competition. The Commission exercises 
only the administrative functions delegated to it by the Act, not 
judicial powers. National Harness, etc., Association v. Federal 
Trade Commission, (C. C. A.) 268 Fed. 705, 707; Chamber of 
Commerce v. Federal Trade Commission, (C. C. A.) 280 Fed. 
45, 48. It has not been delegated the authority of a court of 
equity. And a circuit court of appeals on a petition to review its 
order is limited to the question whether or not it has properly 
exercised the administrative authority given it by the Act, and 
may not sustain or award relief beyond the authority of the Com- 


77 See note 61, supra. 


78 Federal Trade Comm. v. Eastman Kodak Co., 274 U. S. 619, 47 Sup. Ct. 
688, 71 L. ed. 1238 (1927). 


79 38 Stat. 734 (1914), 15 U. S. C. § 21 (1934). 
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mission; such review being appellate and revisory merely, and 
not an exercise of original jurisdiction by the court itself.*° 


Mr. Justice Stone and Mr. Justice Brandeis dissented.” 
Following this case the Supreme Court of the District 
of Columbia held that the Commission as an administra- 
tive body could not have its orders reviewed by a writ 
of certiorari.” Also, in Kobi v. Federal Trade Commis- 
sion the Commission was denied the power to direct 
affirmatively what the petitioner might do, as it was an 
administrative body and not a court. 


The Supreme Court’s almost uniform adherence to the 
rule that the weighing of the evidence and determination 
of facts were for the Commission and questions of law 
for the courts, received some setbacks in the lower courts. 
In V. Vivaudou v. Federal Trade Commission,” Judge 
Manton in the Second Circuit said: 


This court may review this record to determine whether the 
evidence requires a contrary conclusion to that arrived at by the 
Commission as to the effect of the acquisition of the stock of the 
Smith Company and the Parfumerie Melba, Inc., in substantially 
lessening competition. We must consider the extent of the trade 
carried on by the three companies and compare it with the volume 
of business carried on by their competitors previous to the period 
of ownership of the stock, and endeavor to ascertain whether the 
public interest has been affected. In Federal Trade Commission 
v. Curtis Co., 260 U. S. 568, 43 Sup. Ct. 210, 212, 67 L. ed. 408, 
it was held that the court must inquire whether the Commission’s 
findings of fact are supported by the evidence, and if so supported 
they are conclusive. At the same time, however, the Supreme 
Court pointed out that the statute granted jurisdiction to the 
courts to make and enter “upon the pleadings, testimony, and 
proceedings, a decree affirming, modifying, or setting aside the 
order,” and stated that the court must also have power to examine 
the whole record and ascertain for itself the issues presented and 


80 274 U. S. at p. 623. 

81 274 U. S. at pp. 625-30. 

82 Royal Baking Powder Co. v. Federal Trade Comm., Stat. and Decisions, 
1914-1929, 624 (D. C. 1927). 

Equity motion denied, Stat. and Decisions, 1914-1929, 650 (D. C. 1927). 

Final decree on equity motion denial, ibid, 650 (D. C. 1927). 

Motion for writ of mandamus to Comm. denied, Royal Baking Powder Co. 
v. Federal Trade Comm., Stat. and Decisions, 1914-1929, 703 (D. C. 1929). 

83 J. W. Kobi Co. v. Federal Trade Comm., 23 F. (2d) 41 (C. C. A. 2d, 
1927). See infra for discussion of this problem pp. 310 ff. 

84 V. Vivadou Inc. v. Federal Trade Comm., 54 F. (2d) 273 (C. C. A. 2d, 
1931). 
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whether there are material facts not reported by the Commis- 
sion.®* 

After an examination of the evidence in the case he 
granted the petition to reverse the order of the Federal 
Trade Commission on the ground that there was no evi- 
dence of monopoly resulting from the acquisition of the 
new business. 


In Federal Trade Commission v. Paramount Famous- 
Laskey Corp.,** Judge Manton again expressed the notion 
of the broad nature of the judicial review when he said, 

The statute grants jurisdiction to the court to enter, upon the 
pleadings, testimony, and proceedings, a decree affirming, mod- 
ifying, or setting aside an order entered by the Commission and 
in so doing the court has the power to examine the whole record 
and ascertain for itself the issues presented and whether there 
are material facts not reported by the Commission.** 

Here he refused the petition of the Commission to 
enforce its order, thus reversing the Commission’s judg- 
ments on the facts. 


In Algoma Lumber Company v. Federal Trade Com- 
mission, the Circuit Court of Appeals for the Ninth 
Circuit went in great detail into the evidence adduced 
before the Commission to determine whether the prac- 
tices were unfair methods in interstate commerce and 
that a proceeding to stop them would be in the public 
interest. It said: 


It is the conclusion of the court that viewing the testimony in 
the light of all the facts of the case, it is insufficient to support the 
findings that petitioners’ use of the commercial name California 
White Pine is an unfair method of competition or that its preven- 
tion would be in the interest of the public.*® 


It left uncertain whether this determination was on fact 
or law. But that opinion was reversed in a long opinion 
by the Supreme Court speaking through Mr. Justice Car- 


8554 F. (2d) at pp. 274-5. 

86 Federal Trade Comm. v. Paramount Famous Laskey Corp., 57 F. (2d) 152 
(C. C. A. 2d, 1932). 

8757 F. (2d) at p. 154. 

88 Algoma Lumber Co. v. Federal Trade Comm., 64 F. (2d) 618 (C. C. A. 
9th, 1933). 

89 os (2d) at p. 624. 





304 THE GEORGE WASHINGTON LAW REVIEW 


dozo,*” who also examined the evidence in detail and 
found it was substantially in support of the findings and 
order of the Commission. He said in commenting on the 
Circuit Court of Appeals opinion: 


“The findings of the Commission as to the facts, if supported 
by testimony, shall be conclusive.” 15 U. S. C. A. section 45. 
The Court of Appeals, though professing adherence to this man- 
date, honored it, we think, with lip service only. In form the 
court determined that the finding of unfair competition had no 
support whatever. In fact, what the court did was to make its 
own appraisal of the testimony, picking and choosing for itself 
among uncertain and conflicting inferences. Statute and decision 
(Federal Trade Commission v. Pacific States Paper Trade Ass’n., 
273 U. S. 52, 61, 63) forbid that exercise of power.” 


The analysis of the evidence by the Supreme Court 
was a brilliant triumph for the Commission’s findings. 
“The finding of unfair competition being supported by 
the testimony, the Commission did not abuse its discre- 
tion in reaching the conclusion that no change of the 
name short of the excision of the word ‘white’ would give 
adequate protection.” ” 


The Algoma case was immediately followed in an opin- 
ion” from the Circuit Court of Appeals for the Third 
Circuit with the significant statement: 


Under the ruling of the Supreme Court in Federal Trade 
Commission v. Algoma Lumber Company, 54 Sup. Ct. 315, 318, 
opinion filed January 8, 1934, 291 U. S. 67, the fact findings of 
the Commission are not to be regarded as merely persuasive. 

. . Since the statute and decisions expressly confer upon the 
Commission and not upon the court the duty of determining the 
facts, it is of no consequence that, if the Congress had conferred 
fact-finding power upon the court, it might have reached a con- 
clusion other than that of the Commission.” 


Similar to the 4/goma case victory, in the Keppel case” 
the Commission also had its fact-findings given generous 
approval and a new concept of unfair methods of com- 


90 Federal Trade Comm. v. Algoma Lumber Co., 291 U. S. 67, 54 Sup. Ct. 
315, 78 L. ed. 655 (1934). 

91291 U. S. at p. 73. 

92291 U. S. at pp. 81-2. 

93 Federal Trade Comm, v. Artloom Corp., 69 F. (2d). 36 (C. C. A. 3d, 1934). 

9469 F. (2d) at p. 37. 

95 Federal Trade Comm. v. R. F. Keppel & Bros. Inc., 291 U. S. 304, 54 
Sup. Ct. 423, 78 L. ed. 814 (1934). 
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petition as a question of law was added. In the realm 
of fact-finding the Court has the following to say: 


While this Court has declared that it is for the courts to deter- 
mine what practices or methods of competition are to be deemed 
unfair, Federal Trade Commission v. Gratz, in passing on that 
question the determination of the Commission is of weight. It 
was created with the avowed purpose of lodging the adminis- 
trative functions committed to it in “a body specially competent 
to deal with them by reason of information, experience, and 
careful study of the business and economic conditions of the in- 
dustry affected,” and it was organized in such a manner, with 
respect to the length and expiration of the terms of office of its 
members, as would “give to them an opportunity to acquire the 
expertness in dealing with these special questions concerning in- 
dustry that comes from experience.” Report of Senate Com- 
mittee on Interstate Commerce No. 597, June 13, 1914, 63d 
Cong., 2d Sess., pp. 9, 11. See Federal Trade Commission v. 
Beech Nut Packing Co., at 453; compare Illinois Central R. Co. 
v. I. C. C., 206 U. S. 441, 454. If the point were more doubtful 
than we think it, we should hesitate to reject the conclusion of the 
Commission, based as it is upon clear, specific and comprehensive 
findings supported by evidence.*® 


Thus we have a further illustration that the facts make 
the law under certain, conditions. 

The weight of the 4/goma and Keppel decisions” im- 
mediately became apparent in the various Circuit Court 
of Appeals opinions. In the Jnecto case from the Second 
Circuit a per curiam™ said that: 


The court will have no occasion to resort to the record on 
which the findings were based, unless it be asserted by the re- 
spondent that the order is not supported by the evidence, 


and in the Seventh Circuit in the case of Federal Trade 
Commission v. A. McLean and Son,” the court found a 
presumption in support of the Commission’s findings. 


Aside from the presumption that the findings are supported by 
competent evidence (National Harness Manufacturers’ Associa- 
tion v. Federal Trade Commission, (C. C. A.) 261 F. 170, and 
Federal Trade Commission v. Inecto Inc., (C. C. A.) 70 F. 2d 
370) we are assured of that fact from an examination of the 
record. It follows therefore that the findings are conclusive.’ 


96 291 U. S. at p. 314. 

97 See notes 90 and 95, supra. 

98 Federal Trade Comm. v. Inecto Inc., 70 F. (2d). 370 (C. C. A. 2d, 1934). 

99 Federal Trade Comm. v. McLean & Son, 84 F. (2d) 910( C. C. A. 7th, 
1936). Cert. den., 299 U. S. 590, 57 Sup. Ct. 117, 81 L. ed. 435 (1936). 

10084 F, (2d) at p. 911. 
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Mr. Justice Black in his first opinion also gave the 
Commission’s fact-finding his blessings. 


The courts do not have a right to ignore the plain mandate of 
the statute which makes the findings of the Commission conclu- 
sive as to the facts if supported by the testimony. The courts 
cannot pick and choose bits of evidence to make findings of fact 
contrary to the findings of the Commission. The record in this 
case is filled with evidence of witnesses under oath which sup- 
port the Commission's findings.’ 


Judge Manton, formerly critical of Commission’s find- 
ings of fact, in L. & C. Mayers Co. Inc. v. Federal Trade 


Commission said: 


There is evidence to justify the finding that the prices at which 
the petitioner sold were higher than normal wholesale prices. We 
will not disapprove a findings based upon conflicting evidence.’ 


And he affirmed that position in Fioret Sales Company 
Inc. v. Federal Trade Commission.” 

A difficulty in distinguishing between questions of fact 
and questions of law has led to the concept of ultimate 
facts, the conclusions which are a mixture of fact and law 
and which are a real determination by reviewing courts 
as to whether an order shall be enforced. A recent Cir- 
cuit Court of Appeals decision from the Sixth Circuit, 
Goodyear Tire and Rubber Co. v. Federal Trade Com- 
mission, has an interesting comment. 


. . as we have frequently said, the persuasiveness of evidence 
may upon occasion be destroyed by analysis even though uncon- 
troverted. 

It is urged that the finding that excess discrimination was not 
on account of quantity is supported by evidentiary facts, includ- 
ing the fact that prices did not vary according to the varying 
volume of the Sears business, that there was no quantity com- 
mitment in the Sears’ contracts, and that the discrimination was 
proportionately greater than that allowed dealers in view of the 
economic principle that some saturation point must be reached 
beyond which no increase in quantity would justify an increase 
in discount. These evidentiary circumstances do not of them- 


101 Federal Trade Comm. v. Standard Education Society, 302 U. S. 112, 
117, 58 Sup. Ct. 113, 115, 82 L. ed. 141 (1937). 

102T,, C. Mayers Co. Inc. v. Federal Trade Comm., 97 F. (2d) 365, 367 
(C. C. A. 2d, 1938). 
Pg Sales Co. Inc. v. Federal Trade Comm., 100 F. (2d) 358 (C. C. A. 

, 1938). 

104 Goodyear Tire & Rubber Co. v. Federal Trade Comm., 101 F. (2d) 620 
(C. C. A. 6th, 1939). 
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selves, however, sustain an ultimate finding that the differential 
was not on account of quantity. . 

All this aside, however, it seems perfectly clear that the find- 
ings and conclusions of the Commission that the discrimination 
in price was not on account of quantity, were all based upon the 
Commission’s interpretation of the law. This permeated all of 
its discussion and controlled its evidentiary findings and its ulti- 
mate conclusions. Section 17 of the Commission’s findings deal- 
ing with the present question is a composite of evidentiary facts, 
reasoning, and conclusion. Without denying that there are eco- 
nomic advantages in dealing with a large customer on the basis 
of hazard, the stabilizing of production and profit and other fac- 
tors not translated into dollar and cents advantage, it is deter- 
mined without pretense of appraising such advantages that they 
are too speculative, intangible and remote to justify a price dis- 
crimination.*®® 


Accordingly the order of the Commission was set aside. 
A dissent by Circuit Judge, Hamilton found the Com- 
mission’s order valid and its findings of fact supported by 
undisputed evidence. 

A Circuit Court of Appeals opinion for,the Ninth Cir- 
cuit again attempts to line up questions of fact and of law 


with respect to unfairness of lottery devices in the sale 
of candy..In Helen Ardelle Inc. v. Federal Trade Com- 


106 


mission,'”° the court upheld the Commission’s finding of 
fact and determination of the law, but rejected certain 
evidence offered on the ground that the ultimate decision 
was one of law. The court, however, modified the order 
by making its scope less extensive. 

In a case’” involving the scientific value of a certain 
skin treatment the questions of fact, gave the court a lot 
of difficulty and they have the following pungent observa- 
tion of the Commission’s handling of the factual issues: 


We may say that the examination of the witnesses gives the 
impression that the Federal Trade Commission’s legal staff did 


105101 F. (2d) at p. 624. 

106 Helen Ardelle Inc. v. Federal Trade Comm., 101 F. (2d) 718 (C. C. A. 
9th, 1939). 

See also Minter et al v. Federal Trade Comm., 102 F. (2d) 69 (C. C. A. 
3d, 1939) ; California Lumbermen’s Council v. Federal Trade Comm., 103 F. 
(2d) 304; 104 F. (2d) 885 (C. C. A. 9th, 1939) ; ae Candy Co. v. 
Federal Trade Comm., 104 F. (2d) 999 (C. C. A. 7th, 39). 

PB, : California Rice Industry v. Federal Trade Comm., 102 F. (2d) 716 (C. C. 

9th, 1939). 
wi Belmont Laboratories v. Federal Trade Comm., 103 F. (2d) 538 (C. C. A. 

, 1939). 
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not equip itself with even the elementary medical books we bor- 
rowed from a local physician.1° 
The court affirmed the order but modified it in two 
respects, 


We think that subparagraphs b and d of paragraph 1 should 
be omitted because they apply to the diseases curable through 
external application, and paragraph 3 should be omitted be- 
cause it improperly attempts to extend the jurisdiction of the 
Commission to Canada.'°® 

On the whole the courts have been giving the Com- 
mission’s findings of fact very, full support since the 4/- 
goma case,”° but these two recent opinions” make one 
realize again the importance of Mr. Justice Cardozo’s 
criticism of the court below in that case, it was giving lip 
service only to the statutory and judicial rules of judicial 
self-limitation. 


SOME PROBLEMS OF ADMINISTRATIVE PROCEDURE 
The Federal Trade Commission’s procedure has been 


remarkably free from the type of criticism of the case 
Morgan v. U. S., which has had such a strong influence 


112 


on the rules of some other agencies.** However, it has 
not been entirely free from challenges with respect to the 
trial examiner’s reports and the challenge of the judg- 
prosecutor combination. 

In American Tobacco Company v. Federal Trade 
Commission, the Court opinion quotes at length from the 
Trial Examiner’s report.”* But in a group of later cases 
the courts have refused motions by petitioners to have 
the examiner’s report included in the record. Only if the 
Commission should by reference adopt it as its own opin- 
ion should it be part of the record. In a memorandum 


108 103 F. (2d) at p. 542. 

109 103 F. (2d) at p. 543. 

110 See note 90, supra. 

111 See notes 106, 107, supra. 

112 See notes 17, 18, 19, supra. 

148 American Tobacco Co. v. Federal Trade Comm., 9 F. (2d) 570 (C. C. A. 
2d, 1925). 





F. T. C. AND ADMINISTRATIVE LAW 309 


opinion in an interlocutory motion, Samuel Breakstone 
v. Federal Trade Commission, the court said :*** 


The inclusion in the record is one thing, and the effect to 
be given it is quite another. Assuming, that generally speak- 
ing it is not entitled to consideration, it is possible to conceive 
a state of facts which would make it relevant; for instance if 
the Commission should by reference approve or disapprove 
the report, or some of it, or refer to it as embodying salient 
facts of the case, such reference might make it proper for it 
to be included and considered to that extent. At this stage, 
we cannot know this. 


In the Raladam Company decision in the Circuit Court 
of Appeals for the Sixth Circuit the function of the 
examiners’ report is passed on at length. 


Before taking up the merits, we notice a matter of practice. 
The record showed that the proofs were taken before a trial 
examiner. He acted as a master or trial judge does. He 
ruled upon testimony, admitting or excluding; he frequently 
asked questions and directed and controlled counsel; he ob- 
viously felt that responsibility was upon him for the primary 
decisions which would stand unless overturned; then he made 
his findings, which he returned to the Commission with the 
evidence. In making up the record for this review the Com- 
mission did not include these findings. Petitioner insists that 
since the statute contemplates rules of practice by the Com- 
mission, and since the Commission has made rules assigning 
these duties and functions to the trial examiners, and since the 
Commission does not ordinarily itself see the witnesses, such 
findings became a part of the record for review. In reply it 
is said that, since the Commission’s findings of fact must 
stand, if supported by any evidence, the development of the 
matter before the Commission in this particular is immaterial. 
There are no Circuit Court of Appeals rules on this subject. 
Lacking them, it has been held that such findings need not be 
included; and we think that exclusion is supported by the 
better reason, and so we deny the motion to include; but we 
direct that, if the record is prepared for review by the Su- 
preme Court, this motion to bring in the examiner’s findings 
and the findings themselves be included in the record. . . .** 


The Supreme Court of the United States affirmed the 
decision of the Court of Appeals but said: “We brought 
the case here by certiorari, limiting the briefs and argu- 


114 Samuel Breakstone v. Federal Trade Comm., Stat. and Decisions, 1914- 
1929, 722, 723 (C. C. A. 7th, No. 4105, 1928). 

115 Raladam Company v. Federal Trade Comm., 42 F. (2d) 430, 432:(C. C. A. 
6, 1930). 
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ment to the question of the jurisdiction of the Commis- 
sion.” 116 

Reasoning similar to that in the Raladam case, is found 
in a per curiam decision of Circuit Court of Appeals for 
the Second Circuit in the case of Arrow-Hart & Hege- 
man Elec. C. v. Federal Trade Commission." 

It has already been pointed out that the administrative 
nature of the Commission’s functions make for a special 
relationship with the executive branch of the Govern- 
ment."* That administrative feature has also had much 
comment and importance in judicial relationships. In the 
Commission’s first review of order case,” Sears Roebuck 
& Co. v. Federal Trade Commission, in upholding the 
Act and the order although modifying it in part, the 
court said: 

In such instances Congress declares the public policy, fixes 
the general principles that are to control, and charges an ad- 
ministrative body with the duty of ascertaining within par- 
ticular fields from time to time the facts which bring into play 
the principles established by Congress. Though the action of 
the Commission in finding the facts and declaring them to be 
specific offences of the character embraced within the general 
definition by Congress may be deemed to be quasi-legislative, 
it is so only in the sense that it converts the actual legislation 
from a static into a dynamic condition. But the converter is 
not the electricity. And though the action of the Commission 
in ordering desistance may be counted quasi-judicial on ac- 
count of its form, with respect to power it is not judicial, be- 
cause a judicial determination is only that which is embodied 


in a judgment or decree of a court and enforceable by execu- 
tion or other writ of the court.'*° 


The significance of this statement appears from an ob- 
servation made by Mr. Justice Brandeis. In his dissent- 
ing opinion™ in the Gratz case, Mr. Justice Brandeis 


116 Federal Trade Comm. v. Raladam Co., 283 U. S. 643, 646, 51 Sup. Ct. 
587, 589, 75 L. ed. 1324 (1931). 

117 Arrow-Hart & Hegeman Electric Co. v. Federal Trade Comm., 63 F. 
(2d) 108 (C. C. A. 2d 1933). Stat. and Decisions 1930-38, 486-7. 

118 See discussion supra pp. 286 ff. 

119 Sears, Roebuck & Co. v. Federal Trade Comm., 258 Fed. 307 (C. C. A. 
7th, 1919). 

120 258 Fed. at p. 312. Acc.—Arkansas Wholesale Grocers’ Assoc. v. Federal 
Trade Comm., 18 F. (2d) 866 (C. C. A. 8th, 1927). 

121 Federal Trade Comm. v. Gratz et al., 253 U. S. 421, 429-442, 40 Sup. Ct. 
572, 575-80, 64 L. ed. 993 (1920). 
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points out that the Commission is an administrative tri- 
bunal and that at no time before it, was it charged 
that the complaint was insufficient, nor was that charge 
made in the Court of Appeals but was taken for the first 
time in the Supreme Court by the Court itself. The com- 
plaint had in form followed that used for years before 
the I. C. C. in administrative proceedings. 


The function of the complaint is solely to advise the re- 
spondent of the charges made so that he may have due notice 
and full opportunity for a hearing thereon. It does not pur- 
port to set out the elements of a crime like an indictment or 
information, nor the elements of a cause of action like a dec- 
laration in law or a bill in equity.’** 


The old complaint of a combination of the prosecutor- 
judge combination of functions appeared early in the 
Commission’s cases in National Harness Mfr’s Associa- 
tion v. Federal Trade Commisison.’* The court pointed 
out that it was lawful for Congress to delegate the fact 
finding and application of the law to an administrative 
commission and that as its orders were not final but sub- 
ject to a judicial review, 


The act delegates to the commission no judicial powers, nor 
does it, in our opinion, confer invalid executive or administra- 
tive authority . . . (citing cases re delegation). The criticism 
that the statute makes the commission both judge and prose- 
cutor is too unsubstantial to justify discussion. . . .*%* 


The lack of authority of the Commission to invoke a 
penal sanction except through independent court action 
or to make a decree affecting property as would a court 
of equity have also been pointed out. In Chamber of 
Commerce v. Federal Trade Commission, the court said: 


The act provides no penalties, nor has the commission power 
to make more than a finding of facts which requires confirma- 
tion by this court before any burden is cast upon the parties 
subjected to inquiry.’*® 


122 253 U. S. at p. 430. 

123 National Harness Mfrs. Assoc. v. Federal Trade Comm., 268 Fed. 705 
(C. C. A. 6th, 1920). Followed. Federal Trade Comm. v. F. A. Martoccio 
Co., 87 F. (2d) 561, 566-7 (C. C. A. 8th, 1937). 

124 268 Fed. at p. 707. 

125 Chamber of Commerce of Minneapolis v. Federal Trade Comm., 280 Fed 
45, 48 (C. C. A. 8th, 1922). 
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Again in Eastman Kodak v. Federal Trade Commis- 
ston, Judge Manton said: 


The Commission is not a court; it exercises administrative 
not judicial power (citing National Harness and Chamber of 
Commerce cases) and no statutory grant can be found justify- 
ing the order that a citizen sell property acquired in the course 
of business.1?* 


The property was factories and laboratories of com- 
petitors. 

The Commission, not being a court, could not invoke 
Equity rule 38 with respect to jurisdiction over repre- 
sentatives of a class. Chamber of Commerce v. Federal 
Trade Commission." An attempt to distinguish between 
the quasi-judicial functions of section 5 and so-called ad- 
ministrative (probably supervisory) functions of section 
6, as made in Millers Federation v. Federal Trade Com- 
mission, ** seems hardly tenable. They are all adminis- 
trative. An attempt to use the writ of certiorari in the 
Supreme Court of the District of Columbia in Royal 


Baking Powder Co. v. Federal Trade Commission*” was 
unsuccessful because the Commission does not exercise 
any judicial, but only administrative functions. An at- 
tempt in the same case on the equity side of the court was 
met by the statement that 


the Commission did not exhaust its jurisdiction over the case 
pending before it; that its order reopening the case as well 
as its subsequent orders in relation thereto, were administra- 
tive and procedural in character; and that the same are not 
subject to review by this Court.’*° 


Thus the Commission cannot give any affirmative di- 


126 KFastman Kodak Co. v. Federal Trade Comm., 7 F. (2d) 994, 996 
(C. C. A. 2d, 1925). Aff’'d, 274 U. S. 619, 623-4, 47 Sup. Ct. 688, 689, 71 L. ed. 
1238 (1927). 

127 Chamber of Commerce v. Federal Trade Comm., 13 F. (2d) 673, 683-4 
(C. C. A. 8th, 1926). 

128 Millers National Federation v. Federal Trade Comm., Stat. and Decisions, 
1914-29, 554, 560-2 (D. C. 1926). 

129 Royal Baking Powder Co. v. Federal Trade Comm., Stat. and Decisions, 
1914-29, 624, 637 (D. C. 1927). 

130 Royal Baking Powder Co. v. Federal Trade Comm., Stat. and Decisions, 
1914-29, 650, 651 (D. C. 1927). 
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rections as to what petitioner may do, because it has no 
judicial functions.” 

The majority of the court denied the Commission juris- 
diction in the Arrow-Hart & Hegeman Elec. Company 
v. Federal Trade Commission case’ in the Supreme 
Court of the United States on the ground that before an 
order was made the companies had disposed of the stock 
acquired with monopolistic purpose and merely had the 
underlying properties under this control. Mr. Justice 
Stone dissented on a more realistic procedural basis and 
said that although the Commission not being a court 
could not add to its order the breaking up of the new 
property set up, the Commission should not be altogether 
powerless. 


Some scope may be given to the doctrine of lis pendens. 
It is true that the Commission is an administrative body and 
not a court. But it exercises many of the powers convention- 
ally deemed judicial. It is authorized to bring offenders be- 
fore it to determine whether they are violators of the Act, and 
if so, “to enforce compliance” by commanding that the viola- 
tion cease. There is as much reason to believe that Congress 
did not intend to deny to the Commission the authority to 
exercise effectively the granted power and thus to preserve its 
jurisdiction until its function could be executed, as there 
would be were similar powers extended to a court of inferior 
jurisdiction. This is the more evident when it is remembered 
that obedience to the Commission’s orders cannot be compelled 
without first subjecting them to the scrutiny of a court. 
Recognition of its authority involves neither departure from 
accepted principles nor any risk of abuse.*** 


A happier result was reached by the Supreme Court 
of the United States in a per curiam opinion in Federal 
Trade Commission v. Goodyear Tire and Rubber Com- 
pany. The opinion said: 


Discontinuance of the practice which the Commission found 
to constitute a violation of the act did not render the con- 
troversy moot (citing cases). The Commission reciting its 
findings and the conclusion that respondent had violated the 


481 J, W. Kobi v. Federal Trade Comm., 23 F. (2d) 41, 43 (C. C. A. 2d, 
1927). 

132 Arrow-Hart & Hegeman Electric Co. v. Federal Trade Comm., 291 U. S. 
587, 54 Sup. Ct. 532, 78 L. ed. 1007 (1934). 

133 Mr. Justice Stone dissenting, 291 U. S. at pp. 607-8. 
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act, required respondent to cease and desist from the particular 
discriminations which the order described. That is a contin- 
uing order. Its efficacy, if valid, was not affected by the sub- 
sequent passage or the provisions of the amendatory act. As 
a continuing order, the Commission may take proceedings for 
its enforcement if it is disobeyed. But under the statute re- 
spondent was entitled to seek review of the order and to have 
it set aside if found to be invalid. The question which both 
parties sought to have the Circuit Court of Appeals decide 
was whether respondent’s conduct was a violation of the orig- 
inal statute. Upon the conclusion that it was such a violation, 
the Commission based its order. Neither the transactions sub- 
sequent to that order nor the passage of the amendatory act 
have deprived the respondent of its right to challenge the 
order and to have its validity determined or the Commission 
of its right to have its order maintained if validily made.*** 


This passage is more in line with the decision of the 
Supreme Court in the New England Divisions case’** 
and also in the recent Appalachian Coals case,'** as well 
as with other opinions on administrative finality.*” 


A subordinate problem which has always interested 
this writer is the use of the technical word “modify” in 
section 5 of the Federal Trade Commission Act*® in 


dealing with the powers of court review. The Courts 
have modified the Commission’s orders in many cases'”” 


and yet when such word was used in the Public Utilities 
Act of the District of Columbia, the Supreme Court of 


134 Federal Trade Comm. v. Goodyear Tire and Rubber Co., 304 U. S. 257, 
260, 58 Sup. Ct. 863, 864-5, 82 L. ed. 1326 (1938). 

135 The New England Divisions Case, 261 U. S. 184, 43 Sup. Ct. 270, 67 
L. ed. 605 (1923). 

136 Appalachian Coals Inc. v. United States, 288 U. S. 344, 375-8, 53 Sup. 
Ct. 471, 480-1, 77 L. ed. 825 (1933). 

(1929). v. Standard Oil Co., 278 U. S. 200, 49 Sup. Ct. 138, 73 L. ed. 265 
> 

138 Federal Trade Comm. Act, 38 Stat. 719 (1914), 52 Stat. 111 (1938), 15 
U. S. C. Supp. IV, §45 (1938). See also similar use of word “modify” in 
statutes cited in note 8 supra. 

139 Sears, Roebuck & Co. v. Federal Trade Comm., 258 Fed. 307 (C. C. A. 
7th, 1919); Toledo Pipe Threading Machine Co. vy. Federal Trade Comm., 
11 F. (2d) 337 (C. C. A. 6th, 1926) ; L. B. Silver Co. v. Federal Trade Comm., 
289 Fed. 985, 991 (C. C. A. 6th, 1923); Cream of Wheat Co. v. Federal Trade 
Comm., 14 F. (2d) 40, 50 (C. C. A. 8th, 1926) ; Federal Trade Comm. v. Wal- 
lace, 75 F. (2d) 733, 738 (C. C. A. 8th, 1935); Belmont Laboratories v. Fed- 
eral Trade Comm., 103 F. (2d) 538 (C. C. A. 3d, 1939). See also, Federal 
Trade Comm. v. Balme, 23 F. (2d) 615, 618 (C. C. A. 2d, 1928). Cf. Federal 
Trade Comm. v. Royal Milling Co., 288 U. S. 212, 217-8, 53 Sup. Ct. 335, 337, 
77 L. ed. 706 (1933); Federal Trade Comm. v. Army and Navy Trading Co., 
88 F. (2d) 776, 780 (App. D. C. 1937). 
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the United States held*** that a constitutional court could 
not modify an order of an administrative agency. For to 
do so was to act administratively or legislatively, which 
such a court cannot do. Yet all through the years the 
word has remained in section 5 and courts have modified 
the Commission’s orders. Perhaps a distinction may be 
made between a modification based on an interpretation 
of the law, and one based on a consideration of the facts. 
Yet if the function is purely administrative it should be 
one the commission should perform on a remand from a 
correcting court.” 


CONCLUSION 


The Federal Trade Commission as pointed out above 
has had to do a great deal of pioneer work. It is not 
surprising that it has had many court reviews, but as other 
writers will show that is only of a small part of its total 
business. The reviews have on the whole been more 
devastating on questions of law, than on questions of fact. 
The writer admits at once that often, which is which, no 
one can forecast in advance of court action. Nevertheless 
there seems on the whole to have been a nice balance be- 
tween judicial self-restraint and Commission advances. 
A more vigorous prosecution of some of its powers would 
bring more court interpretations and we have reason to 
suspect that we shall have both in the next decade. 


140 Keller et al. v. Potomac Electric Power Co., 261 U. S. 428, 43 Sup. Ct. 
445, 67 L. ed. 731 (1923). 


141 See discussions in Federal Trade Comm. v. Curtis Publishing Co., 260 
U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923) referred to supra pp. 297-8. 

142 See Federal Trade Comm. v. Royal Milling Co., 288 U. S. 212, 53 Sup. 
Ct. 335, 77 L. ed. 706 (1933) as an illustration of the better practice. 

Mr. Justice Sutherland at p. 218: “This is a matter which the Commission 
has not considered but which, as the body having primary jurisdiction, it should, 
in the first instance consider and determine. And in doing so it will be enough 
if each respondent be required by modified order to accompany each use of the 
name or names with an explicit representation that respondent is not a grinder 
of the grain from which the flour prepared and put out is made, such repre- 
sentation to be fixed as to form and manner by the Commission, upon considera- 
tion of the present record and any further evidence which it may conclude to 
take. In respect of other particulars, the orders of the Commission are sus- 
tained. 

“The decree below, therefore, will be reversed, and the proceeding remanded 
to the circuit court of appeals to be disposed of in conformity with this opinion.” 
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FEDERAL TRADE COMMISSION PROCEDURE 
AND PRACTICE 


ROBERT E. FREER 
Federal Trade Commissioner 


The various statutes defining the Commission’s juris- 
diction and powers establish a number of different types 
of administrative proceedings. This paper will not at- 
tempt to describe them all, and will be confined to the 
procedure by which the great bulk of the Commission’s 
enforcement work is accomplished, under section 5 of 
the Federal Trade Commission Act and section 11 of the 
Clayton Act.’ 


1 Other types of proceedings than those set out in §5 of the Federal Trade 
Commission Act and §11 of the Clayton Act include: 

Investigation and hearing under § 2 (a) of the Clayton Act to fix and deter- 
mine quantity discount limits. 

Investigations under §6 of the Federal Trade Commission Act into the 
activities of corporations, foreign trade, and the manner in which antitrust 
decrees are being carried out. 

Recommendations to the Attorney General for the readjustment of the busi- 
ness of any corporation allegedly violating the antitrust acts. 

Functions as Master in Chancery in equity proceedings under the antitrust 
acts under §7, Federal Trade Commission Act. 

Functions with respect to Export Trade Association under the Webb-Pome- 
rene Export Trade Act. 

Application for preliminary injunctions under §13 of the Federal Trade 
Commission Act to restrain false advertising of food, drugs, devices and cos- 
metics. 


2 Paragraph (b) of §5 of the Federal Trade Commission Act provides in 
part as follows: 

“Whenever the Commission shall have reason to believe that any such 
person, partnership, or corporation has been or is using any unfair method 
of competition or unfair or deceptive act or practice in commerce, and if 
it shall appear to the Commission that a proceeding by it in respect thereof 
would be to the interest of the public, it shall issue and serve upon such 
person, partnership, or corporation a complaint stating its charges in that 
respect and containing a notice of a hearing upon a day and at a place 
therein fixed at least thirty days after the service of said complaint. The 
person, partnership, or corporation so complained of shall have the right to 
appear at the place and time so fixed and show cause why an order should 
not be entered by the Commission requiring such person, partnership, or 
corporation to cease and desist from the violation of the law so charged in 
said complaint. Any person, partnership, or corporation may make appli- 
cation, and upon good cause shown may be allowed by the Commission to 
intervene and appear in said proceeding by counsel or in person. The testi- 
mony in any such proceeding shall be reduced to writing and filed in the 
office of the Commission. If upon such hearing the Commission shall be 
of the opinion that the method of competition or the act or practice in 
question is prohibited by this Act, it shall make a report in writing in which 
it shall state its findings as to the facts and shall issue and cause to be 


[ 316] 





PRACTICE AND PROCEDURE 


PRELIMINARY PROCEDURE 


While the Federal Trade Commission takes jurisdic- 
tion over some practices which might also involve causes 
of action at common law, the scope of its jurisdiction 
under section 5 is not bounded by common law princi- 
ples,* and, unlike the courts, it does not act upon cases 
or controversies presented to it by litigants, or settle the 
rights of adversary parties.* By this token, the Commis- 
sion does not act formally upon complaints presented to 
it by private parties, though, as a practical matter, by 
far the largest number of its cases originate upon infor- 
mation received from private parties.° 

No formality is required in calling the Commission’s 
attention to an alleged violation of law. It may be done 
by means of a letter or a visit to one of the Commission’s 
offices. When an application for complaint is received it 
is scrutinized by an attorney on the staff of the Chief 
Examiner, who is in charge of the legal investigational 


work of the Commission. Preliminary inquiry is usually 
made, often by correspondence, to obtain sufficient infor- 
mation to be sure that the Commission has jurisdiction 
and that the matter is sufficiently important to warrant 
further investigation. Assuming that it does appear to 


served on such person, partnership, or corporation an order requiring such 
person, partnership, or corporation to cease and desist from using such 
method of competition or such act or practice.” 


§ 11 of the Clayton Act provides a similar type of proceeding for dealing with 
violations of that Act. 

3 F, T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 

4 Rules, Policy and Acts, 1938, p, 22, states: 

“It is the policy of the Commission not to institute proceedings against 
alleged unfair methods of competition or unfair or deceptive acts or practices 
where the alleged violation of law is a private controversy redressable in the 
courts, except where said practices tend to affect the public. In cases where 
the alleged injury is one to a competitor only and is redressable in the courts 
by an action by the aggrieved competitor and the interest of the public is not 
involved, the proceeding will not be entertained.” 

5 While 75% of the cases originating in the Radio and Periodical Division 
are docketed upon its own information, most of the matters inquired into by 
the Chief Examiner are called to the Commission’s attention from outside. 
For instance, of the 283 investigations into restraint of trade cases which were 
active during the last fiscal year, 28 were initiated by the Commission on its 
own motion, 71 resulted from information received from other government 
agencies, Federal, state and municipal, and the remaining 184 from private 
sources. 
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present a sufficiently important matter within the Com- 
mission’s jurisdiction, it will be assigned to an attorney- 
examiner for the purpose of development. There is no 
hard and fast formula which attorney-examiners must 
follow in preliminary investigations, and, initially, at 
least, they have large discretion as to the steps necessary 
to ascertain the facts. Usually the attorney-examiner will 
call upon the proposed respondent for information, in 
which event the latter is fully apprised of the nature of 
the Commission’s investigation, and afforded every op- 
portunity of submitting all the facts, including those in 
mitigation or defense of any wrongful practices. Com- 
plete reports of all interviews in the field are prepared 
by the attorney-examiners, and necessary documents and 
exhibits are secured and attached to these reports. When 
the attorney-examiner feels that all the necessary facts 
have been secured, he prepares a report setting them out 
and submitting his conclusions and recommendations. 
His report is then reviewed by at least one more attorney 
in the office of the Chief Examiner, and if, in the opinion 
of the reviewer, no further investigation is necessary, he 
will prepare a summary memorandum with conclusions 
and recommendations for the signature of the Chief Ex- 
aminer, to be submitted directly to the Commission.° 

* From the early days of the Commission an intra-agency board functioned to 
review matters coming up from the investigational staff before presentation to 
the Commission. This organization was known as the Board of Review. As 
amended June 18, 1927, the Commission’s rule in this respect provided that 
the Board of Review, before it should recommend to the Commission that a 
complaint issue in any case, should afford the proposed respondent a hearing 
to show cause why a complaint should not issue. Hearings before the Board 
of Review were informal in character and did not involve the taking of testi- 
mony. The proposed respondent was permitted to submit any statement of fact 
or law he might desire. Control of the hearings was placed in the discretion 
of a majority of the Board, which consisted of three members, usually two 
attorneys and one economist. Three weeks’ notice was afforded proposed re- 
spondents of the time and place of hearing before the Board. The rule pro- 
vided that a majority of the Board might deny a hearing when of the opinion 
that the respondent had been fully interviewed and that all argument in defense 
had been supplied the examining attorney; when the practice involved had 
been so fully established to be of a character that nothing might be adduced 
in mitigation; when the delay in issuing a formal complaint occasioned by 
such a hearing might result in loss of jurisdiction; or when the Board felt 


such a hearing to be otherwise unnecessary or incompatible with the public 
interest. 


This procedure was abolished by the Commission in 1934 when the volume of 
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The Chief Examiner’s staff also conducts investigations 
in compliance with cease and desist orders and stipula- 
tions. 

Another procedure has been developed by the Commis- 
sion for dealing specifically with the practice of false 
advertising. After a survey of the field, the Commission 
established, in 1929, the Special Board of Investigation, 
for the purpose of currently scrutinizing representative 
samples of newspapers and periodicals and radio broad- 
cast continuities and initiating preliminary inquiries into 
such advertisements as appeared to be false and mis- 
leading. The Board consisted of three members, and a 
staff of clerks and attorneys. In 1938 the Board was 
abolished, and the Radio and Periodical Division estab- 
lished in its stead, under the supervision of one man, its 
Director. Functions and procedure remain largely the 
same. 

When possibly false and misleading advertising is dis- 
covered, a questionnaire is sent to the advertiser, request- 
ing information about his operations, principally to 
ascertain whether he is engaged in interstate commerce 
and to secure complete information on his advertising 
practices. The questioned claims are submitted to him, 
together with the Division’s contentions as to their falsity, 
and with request that any evidence in defense of the 
claims be presented. When there are disagreements over 
the facts between the Division and the advertiser, an in- 
formal conference is held, and often a stenographic tran- 
script is made. Witnesses may be introduced by the 
advertiser in support of his claims, which are freely dis- 
cussed at the conference. This proceeding does not re- 
semble in any way a formal hearing, since the advertiser 
had not yet been formally charged with any violation of 


cases had become so large that that functioning of the Board occasioned too 
great a delay in the efficient conduct of the Commission’s business. As indi- 
cated above, it is usually the practice of the examining attorney to go over 
the facts in a case with the proposed respondent during the course of the 
investigation, and any substantial material in defense is almost always pre- 
sented to the examining attorney and pointed out by him in his report to 
the Commission, 


6 
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law, and its sole purpose is to get at the basic facts in a 
preliminary way. 

If the Division is still of the opinion, after conference, 
that the advertising in question is false and misleading, 
and that the Commission has jurisdiction, its conclusions 
and recommendations are reported to the Commission for 
its consideration. 


STIPULATION PROCEDURE 


Early in 1925 the Commission inaugurated a procedure 
for settling applications for complaint by means of stipu- 
lations, or agreements on the part of proposed respond- 
ents setting out the facts, wherein they constitute viola- 
tions of law, and an agreement to abandon such practices 
in the future. 

The purpose of inaugurating the procedure was two- 
fold: it provided a much less expensive means of enforc- 
ing the law, and it usually resulted in effective prevention 
of the practices involved more rapidly than would be the 
case under the formal procedure.’ 

The opportunity to execute a stipulation as a basis for 
settling an application for complaint under section 5 is 
usually extended to proposed respondents. However, it 
is not extended when the practices involve fraud; false 
advertising of dangerous food, drugs, devices or cosmetics 
disseminated without appropriate warnings to the public; 
violation of the Clayton Act; or a restraint or suppres- 
sion of competition. In addition to these exceptions, the 
Commission will not extend the opportunity of stipulat- 
ing where it has any reason to believe that the public 
interest would better be served by means of a formal com- 
plaint. 

Section 5 of the Federal Trade Commission Act au- 
thorizes the Commission to proceed to formal complaint 
where such a proceeding appears to it to be in the public 

7 ANNUAL Report FoR 1926, p. 7. It was estimated at the time that the 


average cost of disposing of a case by the complaint procedure amounted to 
$2,500, and by stipulation, $500. 
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interest. If by formal agreement an unfair practice 
(other than the types above mentioned) may be elim- 
inated without a formal proceeding and the incidental 
delay and expense, both to the government and to the 
respondent, the Commission generally feels the public 
interest adequately to be protected thereby. 


PLEADINGS 


Complaints. Both under section 5 of the Federal 
Trade Commission Act and section 11 of the Clayton 
Act, the Commission is directed, when it has reason to 
believe that there has been a violation of law, to issue 
and serve a complaint stating its charges in that respect. 

This complaint is in many respects similar to a com- 
plaint in the courts. It sets forth the allegations of fact 
and states wherein the Commission believes the law to 
have been violated. The courts have from the beginning 
required that complaints state a cause of action under the 
law, and that they sufficiently apprise the respondent of 
the nature of the charges against him."* 

Complaints are prepared in the office of the Chief 
Counsel, usually by the attorney who will appear later in 
support of the complaint before the Trial Examiner and 
the Commission. The draft of complaint is not submitted 
to the Commission before it is served upon the respondent 
except in unusual circumstances when a question of policy 
may be involved in the draft of the complaint upon which 
the Chief Counsel wishes to secure the direction of the 
Commission. Ordinarily, however, the Commission will 
not consider the draft of a complaint until it is formally 
presented, either on a motion, on the pleadings, or for 
final decision on the merits. 

Answers. The next stage of a formal proceeding in- 
itiated by issuance and service® of the complaint is the 


8 F, T. C. v. Gratz, supra note 2; Mennen Co. v. F. T. C., 288 Fed. 774, 777 
(C. C. A. 2d, 2943). 


®Under Rule III of Rules of Practice, service of all complaints, orders, 


briefs and other processes is made by registered mail except when otherwise 
ordered. 
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answer of the respondent. Under Rule VII of Rules of 
Practice, answers should contain a concise statement of 
the facts which constitute the grounds of defense, and 
must specifically admit, deny or explain each of the facts 
alleged in the complaint, unless the respondent is without 
knowledge, in which case such lack of knowledge shall 
be stated.** The answer may admit all the material allega- 
tions of fact charged in the complaint to be true, in which 
event the respondent is deemed to have waived hearing 
before a Trial Examiner on the allegations of fact, and 
to have authorized the Commission without further evi- 
dence or other intervening procedure to find such facts 
to be true. The respondent, upon admitting the facts, 
may contemporaneously request the opportunity of filing 
briefs and arguing orally to the Commission the question 
of whether the facts alleged in the complaint and admit- 
ted in the answer constitute a violation of law within the 
Commission’s jurisdiction. This particular type of answer 
differs from a demurrer in that if the Commission does 
conclude that the facts constitute a violation of law, no 
new pleadings will be entertained and the Commission 
will proceed to prepare and serve findings of facts and 
an order to cease and desist. While the granting of a re- 
quest for filing of briefs and oral argument upon an an- 
swer admitting the allegations of the complaint is in the 
discretion of the Commission, there has been no case in 
which it has been denied. 

Failure to deny specifically any allegation of the com- 
plaint, or failure to file an answer does not constitute an 
admission on the part of the respondent.” There is no 

10 The original rule on answers provided for no answer which did not either 
specifically admit, deny, or explain the facts alleged in the complaint unless 
the respondent was without knowledge, in which case his statement to that 
effect operated as a denial. In a revision of the rules promulgated on June 
30, 1927, provision was made for an answer waiving hearing by a statement 
that the respondent refrained from contesting the proceeding or that the re- 
spondent consented that the Commission might make, enter and serve an order 


to cease and desist. In a revision of the rules promulgated in January, 1936, 
the provision for these answers was deleted. 


11 Also included in the June 30, 1927, revision of the Rules of Practice, was a 
provision that any allegation in the complaint not specifically denied in the 
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such thing as a “default judgment,” and even though a 
respondent fails to answer, the Commission’s procedure 
is to set the case down for hearing. If the respondent 
appears, the hearing proceeds as if he had answered deny- 
ing the material allegations of the complaint. If he does 
not appear, the hearing is closed after the taking of evi- 
dence in support of the complaint. 

Motions. As stated above, the Commission has no form 
of answer which is comparable to a demurrer in an action 
in the courts, whereby in the initial stage of the proceed- 
ing questions of law may be determined. Its rules per- 
mit motions, however, and by entertaining motions to 
dismiss the complaint prior to the taking of testimony, 
the Commission affords an opportunity to determine 
questions of law prior to the taking of testimony.” Such 
motions may go to the question of the Commission’s juris- 
diction, whether a proceeding is in the public interest, or 
whether a method of competition, act or practice is in 
fact unfair. The Commission has, where there appeared 
to be substantial merit in such a motion, permitted the 
filing of briefs and oral argument.’* Use of this type of 
motion rather than an answer in the nature of a demurrer 
has proved quite satisfactory, in that it is not necessary, 
as a matter of right, to accord a respondent an oppor- 
tunity of unduly delaying the Commission’s procedure by 
a pleading which may have no substantial merit. As a 
practical matter, very few such motions are briefed and 
argued to the Commission, and a great majority of them 
are denied, without prejudice to the right of the respond- 
ent to renew them at the end of the proceeding. The 
answer, unless it is stated that the respondent is without knowledge thereon, 
shall be deemed to be admitted to be true and may be so found by the Com- 
mission. In the revision of January, 1936, this provision of the rule was 
deleted. 

12 Rule VIII, Rules of Practice. 

13 Recent cases either briefed or argued to the Commission on a motion to 
dismiss in advance of taking testimony include: Goodyear Tire and Rubber 
Co., F. T. C. Docket 2116 (denied); California Packing Corp., F. T. C. 
Docket 2569 (case dismissed); Freihofer Baking Co., F. T. C. Docket 2758 


(denied); Bird & Son, Inc., F. T. C. Docket 2937 (denied) ; and Hershey 
Chocolate Corp., F. T. C. Docket 3134 (denied). 
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Commission itself has passed upon the question of its 
jurisdiction in advance of ordering the issuance of a 
complaint and in most cases has fully considered the 
questions raised by the respondent in the motion. By way 
of illustration, a great number of such motions are based 
upon the argument that since the respondent had aban- 
doned the practices in question prior to the issuance of 
a complaint a proceeding is no longer in the interests of 
the public.* This fact has usually been fully considered 
by the Commission in determining whether to issue a 
complaint in the first instance, on the basis of representa- 
tions made by the respondent to the Commission’s inves- 
tigating attorneys. In such case the Commission will 
usually deny the motion or postpone its consideration 
until the case is presented finally on the merits. 
Intervention. The Commission’s rule upon intervention 
permits an application in writing setting out the grounds 
on which the party claims to be interested and sets forth 
that the Commission may permit such intervention “to 
such extent and upon such terms as it shall deem just.”*® 
Often the questions involved in Commission cases will be 
of such scope as to affect an entire industry, or to require 
inquiry into matters affecting other industries or agencies 
of government. Parties who have been allowed to inter- 
vene, or to file briefs or orally argue to the Commission 
as amice curia@ include agencies of both Federal and state 
governments, as well as trade associations and individ- 
uals."° There is no limitation upon the point in the pro- 


14 Which is no bar to the Commission’s jurisdiction, but may be persuasive 
as to the interest of the public in the proceeding. Sears, Roebuck & Co. v. 
F. T. C., 258 Fed. 307 (C. C. A. 7th, 1919); Guarantee Veterinary Co. v. 
F. T. C., 285 Fed. 853 (C. C. A. 2d, 1922) ; Juvenile Shoe Co., Inc. v. F. T. C., 
289 Fed. 57 (C. C. A. 9th, 1923); Fox Film Corp. v. F. T. C., 296 Fed. 353 
(C. C. A. 2d, 1924); and others. But see in L. B. Silver Co. v. F. T. C., 292 
Fed. 752 (C. C. A. 6th, 1923) and F. T. C. v. Civil Service Training Bureau, 
Inc., 79 F. (2d) 113 (C. C. A. 6th, 1935). 


15 Rule X, adopted in the original Rules of Practice, and unchanged to date. 


16 More important cases where leave to intervene has been granted include: 
Indiana Quartered Oak Co., F. T. C. Docket 1316 (U. S. Dept. of War); Gil- 
lespie Furniture Co., F. T. C. Docket 1739 (Government of the Philippine 
Islands) ; National Tile Co., Inc., F. T. C. Docket 3553 (Eastern Tile Whole- 
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ceeding where such intervention is in order—in one case 
the Commission received and acted favorably on a peti- 
tion for intervention and reopening in a proceeding sub- 
sequent to the entering of an order to cease and desist.” 


CONDUCT OF HEARINGS 

Trial Examiners. In its earlier years the Commission’s 
trial officers were designated from among members of 
the staff who were, at least for administrative purposes, 
in the legal investigational division supervised by the 
Chief Examiner. In 1925, however, the Commission 
established a separate division for Trial Examiners, in 
which there are two separate groups of Trial Examiners 
—one which has no function other than the reception of 
evidence at hearings, the preparation of reports upon the 
evidence and, if the case results in an order to cease and 
desist, preparation of proposed findings of fact; and an- 
other which has no function other than preparation of 
stipulations in informal cases.” 

The Trial Examiners are selected by the Commission 
with a view to securing men who possess attributes of 
temperament and fairness which will best suit them for 
the responsibility of conducting hearings, as well as for 
ability to see that the record is properly made. All of 
the Trial Examiners are men of mature years, are sepa- 
rated completely from both the trial staff and the investi- 
gating staff and are responsible solely to the Commission, 
for whom they act in the conduct of the hearings.” 
salers Ass’n). Filing of briefs as amicus curie was permitted in Gilman Hat 


Company, F. T. C. Docket 1895 (Hat Institute), and Standard Wall Covering 
Co., Inc., F. T. C. Docket 2773 (Tile Manufacturers Ass’n). 

17 Soap Lake Products Corp., F. T. C. Docket 2823, petition for rehearing 
upon the questions covered in paragraph five of the findings granted upon brief 
of the Governor and Attorney General of the State of Washington. The find- 
ing relates to the therapeutic value of the waters of Soap Lake, Washington. 

18 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION FOR 1926, p. 7. 

19 On December 22, 1939, the Commission amended Rule of Practice XIII by 
adding the following paragraph : 

“The Trial Examiner is charged with the duty of conducting a fair and 
impartial hearing and of maintaining order in form and manner consistent 
with the dignity of the Commission. He will note on the record any dis- 
regard by counsel of his rulings on matters of order and procedure and 
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Admission of Evidence. One of the principal respon- 
sibilities of the Trial Examiners is that of admitting and 
excluding testimony and evidence from the record. The 
Commission has only one published rule of practice with 
respect to admission of evidence, and it remains today 
as it was published in the first draft of rules in 1915.” 
This rule relates to the separation and segregation of im- 
material or irrelevant matter from a document which also 
contains relevant and material substance, and the noting 
of exceptions to rulings of Trial Examiners. It is neces- 
sarily the complement of a larger rule, which is not set 
out in the rules of practice, to the effect that only relevant 
and material evidence will be received in a Commission 
proceeding. 

Recently there has been much interest among the Bar 
concerning the question of the extent to which the com- 
mon law rules of evidence should apply to administrative 
proceedings similar to that employed by the Federal 
** Generally speaking, it is agreed by 
writers on the subject that many of the technical rules 
were designed primarily to prevent lay juries, with no 
previous experience in sifting the wheat from the chaff, 
from being led astray by evidence of little probative 
value; and that strict application of many of these rules 
would work to hamper unnecessarily the functioning of 
administrative agencies which have special skills in their 


Trade Commission. 


where he deems it necessary shall make special written report thereof to 
the Commission. In the event that counsel for the Commission or for any 
respondent shall be guilty of disrespectful, disorderly, or contumacious lan- 
guage or conduct in connection with any hearing, the Trial Examiner may 
suspend the proceeding and submit to the Commission his report thereon, 
together with his recommendations as to whether any rule should be issued 
to show cause why such counsel should not be suspended or disbarred pur- 
suant to Rule IV or subjected to other appropriate action in respect thereto. 
A copy of such Trial Examiner’s report shall be furnished to any counsel 
upon whose language or conduct such report is made, and the Commission 
will take disciplinary action only after an opportunity for hearing has been 
accorded such counsel.” 
20 Rule XIX, Rules of Practice. 


21 See Stephan, Extent to Which Fact-Finding Boards Should Be Governed 
by the Rules of Evidence (1939) 18 Orecon L. Rev. 229; Swancara, Exclu- 
stonary Rules of Evidence in Administrative Hearings (1939) 11 Rocky Mr. L. 
Rev. 77; HeNpDERSON, THE FEDERAL TRADE CoMMISSION (1924). 
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fields.” In one court decision reviewing an order of the 
Commission in which the question of admission of alleg- 
edly incompetent evidence was at issue, the court stated 
that such admission did not constitute a ground for set- 
ting aside the Commission’s order, and that the Commis- 
sion might receive the type of evidence which usually 
affects fair-minded men in the conduct of their business, 
even though technically incompetent under the common 
law rules of evidence. The court pointed out, however, 
that the Commission must act in a fair manner with re- 
spect to such evidence.” 


It was once stated that the rules of evidence appeared 
to play no very important part in Commission proceed- 
ings.* ‘To some extent this is true, particularly if one 
looks to the court decisions reviewing Commission orders. 
However, in the proceedings before the trial examiners 
there are numerous rulings on the admissibility of evi- 
dence in nearly every case and the Commission is fre- 
quently required to pass upon the trial examiner’s 
rulings.** The fact that there are numerous rulings on 
admissibility of evidence in the course of the hearings in 
these proceedings, and that the rulings of the Commis- 
sion in this regard are almost never at issue on appeals 
from orders is an indication of the degree of fairness 
which the Commission has attained in this regard.” 


While there is no rule of practice binding it to follow 
the rules of evidence in its proceedings, as a matter of 
practice the Commission very rarely permits any depar- 
ture from the fundamental principles governing the ad- 
mission of evidence in Federal equity causes, and in the 


22 Note 21, supra. 

23 John H. Bene & Son, Inc. v. F. T. C., 299 Fed. 468 (C. C. A. 2d, 1924). 
See to the same effect Arkansas Wholesale Grocers Ass’n v. F. T. C., 18 F. 
(2d) 866 (C. C. A. 8th, 1927); F. T. C. v. Good-Grape Co., 45 F. (2d) 70 
(C. C. A. 6th, 1930). 

24 HENDERSON, THE FEDERAL TRADE CoMmMiIssIon (1924) p. 64. 

25 See Fashion Originators Guild of America, Inc., F. T. C. Docket 2769; 
and The Cement Institute, F. T. C. Docket 3167. 

26 Although the holding in the Bene case, note 21, supra, probably discourages 
the raising of questions of evidence on appeal, except where the only evidence 
to support a finding has been improperly admitted. 
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event it does permit a departure, it must be satisfied that 
there is sound reason for so doing, and that no element 
of fairness will be impaired or disregarded thereby. 

Trial Examiner's Report. At the conclusion of the 
hearing on the complaint, the Trial Examiner is em- 
powered to request, either on his own motion or that of 
counsel, a statement in writing from counsel setting forth 
their contentions as to the facts which have been proved. 
The rules of practice require that within fifteen days of 
receipt of the complaint and stenographic transcript of 
the testimony, the Trial Examiner shall file with the 
Commission a report upon the evidence. Copies of this 
report are served upon attorneys for the respondents, 
upon such respondents as are not represented by counsel, 
and upon the Commission’s trial attorney. This report 
contains a statement of the allegations of the complaint, 
the contents of the answer, and a summary of the evidence 
adduced at the hearing, with citations to the record. It 
may also refer to rulings of the Trial Examiner with 
respect to the admission or exclusion of testimony or 
evidence. 

Within ten days after receipt of the Trial Examiner’s 
report, counsel may file exceptions thereto, as well as to 
any ruling of the Trial Examiner during the hearing to 
which exception was noted at the time. Such exceptions 
may go to omission from the Trial Examiner’s report of 
statements of fact which the exceptor believes have been 
proved, as well as to statements of fact appearing in the 
report which may have no foundation in the record, 
among other things. 

The report of the Trial Examiner is stated in the rules 
of practice not to be a part of the formal record and is 
not a decision or finding of the Commission.” 

Briefs. Following the filing of the report of the Trial 
Examiner, the Commission’s trial attorney must file a 


27 See Arrow-Hart and Hegeman Electric Co. v. F. T. C., 63 F. (2d) 108 


(C. C. A. 2d, 1933), and F. T. C. v. Hires Turner Glass Co., 81 F. (2d) 362 
(C. C. A. 3d, 1935), wherein this rule was upheld. 
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brief in support of the complaint, following which the 
brief on behalf of the respondents may be filed. The 
rules require that briefs contain a concise abstract or 
statement of the case and a clear exposition of the facts 
or law to be discussed, with reference to the authorities 
relied upon in support of each point. Exceptions taken 
by counsel to the Trial Examiners’ reports are also re- 
quired to be reproduced in the briefs. 

Oral Argument. Oral argument before the Commis- 
sion on the issues of fact and law may now be had, if 
ordered by the Commission, on written application of 
counsel within fifteen days following the filing of the re- 
spondent’s brief. While the rule does not make the grant- 
ing of oral argument before the Commission a matter of 
right, in no instance has it been refused by the Commis- 
sion if seasonably requested. 

The oral argument is the first contact of the Commis- 
sion with the case since it directed the preparation and 
service of complaint, unless it has been brought up be- 
forehand upon a motion. It is a highly important part 
of the case, and attorneys can render to the Commission, 
and to their clients as well, a real service in presenting 
argument in a manner which will reduce the issues of 
fact and law. 

Consideration by the Commission. Following argu- 
ment, a conference calendar folder is made up for each 
Commissioner in each case, containing copy of the com- 
plaint, the Trial Examiner’s report and the briefs. The 
transcript of testimony is made available to the individual 
Commissioners by the Secretary as requested. In the 
event the Commission decides, after each Commissioner 
has studied the file and the issues have been discussed in 
conference,” to issue an order to cease and desist, it so 
directs, transmitting the case to the Chief Trial Exam- 
iner for the purpose of having the Trial Examiner who 


28 The Commission sets aside a minimum of one day a week for consideration 
of conference cases. 
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heard the evidence prepare an initial draft of findings of 
fact in accordance with the Commission’s instructions. 
Usually a proposed draft of an order to cease and desist 
is requested from the Chief Counsel’s office on the basis 
of the proposed findings of fact prepared by the Trial 
Examiner. 

The Commission carefully considers these drafts of 
findings and order, makes such revisions as are necessary, 
and issues and serves them upon the respondent. 


NATURE AND ENFORCEMENT OF ORDERS 


Commission orders are not punitive for past miscon- 
duct, although they are predicated upon a previous 
violation of law.” ‘They may go no farther than to re- 
quire that the respondent abandon and refrain in the 
future from the unlawful practices in which he has en- 
gaged in the past. Thus the procedure is unique and quite 
different from that of the courts in dealing with viola- 
tions of many other statutory provisions in that violators 
are given a “second chance” before incurring any penal- 
ties. The function of the order is not to punish, but to 
declare a rule of conduct for the future which will avoid 
further violation of the law. While these orders some- 
what resemble decrees in equity, they are, under the stat- 
ute, based on proof of a violation of law, rather than on 
a showing that a respondent contemplates engaging in 
illegal practices. 

Effect of Wheeler-Lea Act on Orders. On March 21, 
1938, there were enacted the first direct amendments to 
the Federal Trade Commission Act, wherein the Com- 
mission’s powers and duties were enlarged in a number 
of important respects.* In the first place, unfair or de- 
ceptive acts or practices were made unlawful under 
section 5, along with unfair methods of competition. Sec- 
ondly, a special standard was set up for dealing with false 


29 Gratz and Mennen cases, note 7, supra. 
30 Pub. No. 447, 75th Cong., 52 Stat. 111. 
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advertising of food, drugs, devices and cosmetics, and 
provision made whereby the Commission may apply to 
the Federal District Courts for a temporary injunction 
or restraining order to prevent such false advertising dur- 
ing the pendency of a proceeding under section 5.* In 
addition, the method of enforcing orders to cease and 
desist and of imposing penalties for violation, under sec- 
tion 5, was almost wholly revised. 

With regard to the latter change, prior to the Wheeler- 
Lea Act, cease and desist orders of the Commission were 
subject entirely to the Circuit Courts of Appeals of the 
United States, which could take jurisdiction either on 
appeal by the respondent from the order or upon the 
filing of a petition by the Commission requesting the 
Court to enforce the order. In either event, the Court 
had full power to modify, affirm or set aside, in whole 
or in part, and to command obedience to the order to the 
extent it was affirmed. This is still the case with reference 
to orders involving the Clayton Act, since the Wheeler- 
Lea Act did not modify the Clayton Act. It is still pro- 
vided that a respondent may petition the courts to review 
orders and on appeal the court still has power to modify, 
affirm or set aside, but the Act now specifies the ways in 
which an order under Section 5 becomes final, and, hav- 
ing become final, provides for civil penalties of up to 
$5,000 for each violation, recoverable in the District 
Courts of the United States in an action brought by the 
Attorney General at the Commission’s request. 

The respondent must now file an appeal in one of the 
Circuit Courts for review of an order under section 5 
within sixty days of service of the order, and failure so 
to file an appeal results in the order becoming final at the 
end of the sixty-day period. 

Before the amendments of the Wheeler-Lea Act, it 
might be necessary for the Commission to prove a viola- 
tion of law before it could issue an order to cease and 


81 New §§ 12-16. 
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desist, to prove a second and subsequent violation of law 
before it could obtain an order of the court commanding 
obedience to the Commission’s order and to prove still 
a third violation of law before the respondent would be 
in a position where penalties might be assessed by the 
court, even though the respondent at no time questioned 
the validity of the Commission’s original order.” 

At the present time, the respondent may still defend 
himself before the Commission and in a Circuit Court 
on his own appeal, and may contest the allegation of vio- 
lation before a District Court in an action brought by 
the Attorney General to recover civil penalties; but in 
the event the respondent does not wish to appeal the order 
it is no longer necessary for the Commission to resort to 
the many complicated proceedings formerly required to 
enforce an order under section 5.” 

Further, the penalties which may be imposed for vio- 
lation of a final order under section 5 are now certain 
and definite. Prior to the Wheeler-Lea Act (and at 
present as to Clayton Act orders) punishment rested with 


82 In Fairyfoot Products Co. v. F. T. C., 80 F. (2d) 684 (C. C. A. 7th, 1935), 
the court affirmed the cease and desist order of the Commission, yet in a 
subsequent proceeding, reported at 94 F. (2d) 844 (C. C. A. 7th, 1938) for 
a rule to show cause why the respondent should not be adjudged in contempt, 
the rule was denied on the ground that affirmance of the Commission’s order 
was insufficient to make it the order of the court, and that contempt would 
not lie until violation of an order of the court in a further proceeding for en- 
forcement. But see F. T. C. v. Standard Education Society, 14 F. (2d) 947 
(C. C. A. 7th, 1926). 

83 A peculiar situation exists with reference to petitions for enforcement of 
Commission orders under the Clayton Act at present, and under the Federal 
Trade Commission Act before amendment. In F. T. C. v. Balme, 23 F. (2d) 
615 (C. C. A. 2d, 1928), the Second Circuit held that a petition for enforcement 
required the court first to inquire into the validity of the Commission’s order 
and then to determine whether the order had been violated. The court pro- 
ceeded to affirm the Commission’s order but refused to try the issue of fact 
and remanded the case back to the Commission for the purpose of taking 
testimony and making further findings of fact with reference to a violation. 
This decision was followed in F. T. C. v. Baltimore Paint and Color Works, 
Inc., 41 F. (2d) 474 (C. C. A. 4th, 1930), by the Fourth Circuit. To the 
contrary, the Seventh Circuit in F. T. C. v. Standard Education Society, supra 
note 29; and in F. T. C. v. Morrissey, 47 F. (2d) 101 (C. C. A. 7th, 1931), 
held that where a violation of the order is alleged in the petition for enforce- 
ment, the court must first ascertain by the taking of testimony the facts as to 
violation before passing on the merits of the petition. However, the Second 
Circuit appears to have disposed of issues of fact in subsequent contempt pro- 
ceedings, without remanding them to the Commission. See note 3, p. 582, I, 
STATUTES AND DECISIONS OF THE FEDERAL TRADE Commission; II id., p, 334. 
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the circuit courts, in their power to punish violators as 
for contempt of the orders of the courts.* 

Opinions. It has been a general practice of the Com- 
mission from the beginning to assign reasons for its action 
in any formal case. Where the Commission orders a re- 
spondent to cease and desist, its order must be based upon 
findings of the pertinent facts, and the conclusions of law 
to be drawn from the facts. In such a case, the findings 
serve aS an opinion in that they recite the facts and where- 
in the Commission is of the opinion that such facts con- 
stitute a violation of law. Generally speaking however, 
the Commission does not discuss collateral issues or en- 
large upon the particular issue involved by obiter dictum, 
as do the courts. In some cases of significance which deal 
with a new interpretation, opinions have been published 
which contain a broad statement of the principles in- 
volved.” 

Another situation is presented as to the cases which the 
Commission closes or in which the complaint is dismissed. 
Usually no opinions accompany this action, although the 
reasons for the action are generally recited in the order. 
In some such cases, opinions have been published.** 

Originally the Commission made a practice of publish- 
ing what were termed conference rulings, for the infor- 
mation of business men and others interested in the work 
of the Commission. In most instances the conference 
rulings referred to informal applications for complaint 
which were not acted upon by the Commission through 


34 Effectiveness of the new procedure as compared with the old can best be 
illustrated by the fact that up to the date of enactment of the Wheeler-Lea 
Act, penalties for contempt had been assessed for violation of three Commission 
cease and desist orders in a total amount of $12,000 ($10,000 in the Pacific 
States Paper Trade Association case alone); in the last few months civil 
penalties for violation of orders have been assessed in three cases in the 
amount of $9,000 and numerous others are pending and should be disposed 
of shortly. 

85 See H. C. Brill Co., Inc., F. T. C. Docket 3299, for opinion re cumulative 
discounts under the Robinson-Patman Act; Standard Brands, Inc., F. T. C. 
Docket 2986, re costs under Robinson-Patman Act. 

86 See Bird & Son, Inc., F. T. C. Docket 2937, and Kraft-Phenix Cheese 
Corporation, F. T. C. Docket 2935, for opinions interpreting Robinson-Patman 
Act; and Samuel Stores, Inc., F. T. C. Docket 3210, for opinion on “free 
goods.” 
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issuance of a formal complaint, and the names of the 
parties involved were withheld.” 


Conference rulings were abandoned early in the Com- 
mission’s history, but the Commission recognizes the de- 
sirability of fully informing the public of the reasons for 
its actions, particularly when new constructions or con- 
structions of new statutory provisions are concerned.” 
In 1937 a report was submitted to a member of Congress, 
designed to be published in the Congressional Record,” 
and which was also published by the Commission, out- 
lining the reasons for closing of sixty-four informal 
cases involving section 2 of the Clayton Act, which had 
then been but recently amended by the Robinson-Patman 
Act. Like the conference rulings, these statements did 
not disclose the names of the parties involved in the in- 
formal applications. 


The suggestion has been made that the Commission 
should issue advance opinions or rulings upon situations 
presented to it informally. Usually these proposals in- 
clude a suggestion that, in the event the Commission does 
approve a proposed course of action as being lawful, it 
should thereafter be precluded from proceeding against 
the practices as violations of law.** The writer, person- 
ally, is convinced that the Commission has no legislative 
authority to make advance rulings on the legality of pro- 
posed trade practices which would preclude further cor- 
rective action, and feels quite strongly that it would be 


87 See ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION, 1916 pp. 52-59. 


38 It is interesting to note that when the Commissioners have been sharply 
divided in points of view, more opinions have been published. During the fiscal 
year 1926 the Commission dismissed 82 complaints, and there were dissents to 
32 of the dismissals. To the action of the Commission in issuing 45 orders, 
there were 8 dissents. Many of the dissents were by opinion, and at times 
the majority filed opinions commenting on the opinions of the minority. See 
ANNUAL Report FoR 1926, pp. 102-126. 

8981 Conc. Rec., Part 10, p. 2336, 75th Cong., 1st Sess., August 2, 1937. 

40 Suggestions by Commissioner Frank and Mr. O’Connell, and ensuing dis- 
cussion, 5 HEARINGS BEFORE THE TEMPORARY NATIONAL Economic COMMITTEE 
1787-92, 1805-12 (1939). Heermance, Self-Regulation and the Law (1932) 
10 Harv. Bus. Rev. 420. See also Davison, Administration and Judicial Self- 
Limitation (1936) 4 Geo. Wasu. L. Rev. 291; Watkins, An Appraisal of the 
Work of the Federal Trade Commission (1932) 32 Cor. L. Rev. 272 
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unwise for the legislature to enact such a provision into 
the law. In the first place, the bulk of the situations in 
which advance opinions would serve a useful purpose 
would be made up of those whose legality is enshrouded 
with doubt, particularly cases of concerted action by com- 
petitors. The present legal test for concerted activities of 
competitors is, principally, the effect of the concerted 
activity upon competition—which can only be guessed at 
in advance of actual operation.“ If the Commission were 
required by law to rule on the legality of proposals which 
did not on their face present a violation of law, it might 
be forced to approve a projected course of action which 
would, although not presenting a prima facie violation 
of law, nevertheless embody practices which the Commis- 
sion’s past experience had shown to have resulted in sub- 
stantial suppression of competition in other industries. 
On the other hand, if the Commission were given dis- 
cretion to pass in advance on such proposals, it would in 
all likelihood feel compelled to refuse to act on many 
trade practices which are ordinarily proper but which 
embody even a probability of developing into restraints 
of commerce, and the provision would, as a practical 
matter, virtually be nullified. 

The Commission often refuses to approve a proposed 
trade practice rule sanctioning a practice which might, 
under ordinary circumstances, be entirely legal, where 
there is any likelihood that use of the practice, sanctioned 
by such a rule, would lead to a restraint of interstate com- 
merce.” 

The dilemma on the horns of which the Commission 
would find itself in the event of a provision for advance 
rulings which would preclude further action, is suggested 
in the Appalachian Coals case.** ‘There the Supreme 


41 Appalachian Coals, Inc. v. U. S., 288 U. S. 344, 53 Sup. Ct. 471, 77 L. ed. 
825 (1933). §§2 (a), 3 and 7 of the Clayton Act are also based upon effect of 
the practices on competition. 

42 Public statement, November 1, 1935, announcing disapproval of proposed 
trade practice rules for retail automobile dealers. 

43 Note 38, supra. 
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Court of the United States refused to uphold the decision 
of the District Court that the parties were in violation of 
the Sherman Act, pointing out that there was no express 
purpose to unduly restrain trade, and that since the agree- 
ment had not actually resulted in undue restraint of trade, 
no violation of the Sherman Act had been made out. The 
Court stated, however: 


If in actual operation it proved to be undue restraint upon 
interstate commerce, . . . the decision upon the present record 
should not preclude the government from seeking the remedy 
which would be suited to such a state of facts.** 

The decree of the lower court was reversed, but it was 
directed that that court retain jurisdiction of the matter 
and take further proceedings if future developments jus- 
tified appropriate enforcement of the antitrust act. 


COMPLIANCE WITH COMMISSION ORDERS 


Rule XII of the Rules of Practice sets out that in every 
case where the Commission issues an order to cease and 
desist or approves and accepts a stipulation to cease and 
desist, the parties shall, within sixty days of service of 
the order or of approval of the stipulation, submit a re- 
port in writing setting forth in detail the manner and 
form in which they have complied with the order or 
stipulation. 

There is no formula of universal application for draft- 
ing reports of compliance. A report may be accepted as 
showing compliance with a stipulation covering false 
advertising claims which contains no more than a reci- 
tation of the fact that the claims have not been used since 
acceptance of the stipulation. On the other hand, a com- 
plicated cease and desist order involving numerous trade 
practices by a number of different respondents might 
require a detailed statement of the manner in which the 
respondents are presently conducting their business opera- 


tions and a report of compliance containing less than such 


44 Note 38, supra, at p. 378. 





PRACTICE AND PROCEDURE 337 


a detailed statement would be rejected. The Commission 
has no machinery set up for the specific purpose of check- 
ing compliance, but will usually order investigation by 
the office of the chief examiner in the event a satisfac- 
tory report of compliance is not received or in the event 
information is obtained from other sources showing non- 
compliance. 


CONCLUSION 


In conclusion, a recitation of the formal machinery put 
into operation by a complaint is an insufficient basis for 
appraisal of the manner in which the Federal Trade 
Commission operates. Much stress is laid upon the forms 
of procedure following complaint, yet the Commission’s 
determinations prior to the issuance of complaint are at 
least of equal importance to an understanding of its work, 
since most of the inquiries into alleged violations of law 
are disposed of in the preliminary stages. The Commis- 
sion takes very seriously the statutory direction in sec- 
tion 5 that it have “reason to believe” that the law has 
been violated before it issues a formal complaint, realiz- 
ing that the issuing of an improvident complaint, with 
its attendant publicity, works injury upon respondents. 
Where there is doubt that the facts in an investigational 
file will support the allegations of complaint, further pre- 
liminary investigation is ordered or the file is closed 
without prejudice to the Commission’s right to reopen it 
if in the future the facts should warrant such action. 

While a great many possible violations of law are in- 
vestigated by the staff each year and closed on jurisdic- 
tional grounds without submission to the Commission for 
consideration, during the fiscal year 1938-1939, 1,651 ap- 
plications for complaint and preliminary inquiries were 
considered and acted upon by the Commission itself, as 
compared to 324 formal cases finally disposed of in the 
same period. Formal complaints were ordered in 371 
of the preliminary matters, stipulations were accepted in 
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466, and the files were closed in 748 of them—practically 
an even division between those considered to present a 
violation of law and those not so considered. 

On the other hand, of the formal cases coming to the 
Commission for decision on the basis of complaint, orders 
to cease and desist were entered in 288, or nearly 90%, 
34 were dismissed or closed without prejudice, and 2 
were settled by stipulation to cease and desist. This does 
not mean, however, that the Commission decided, on the 
merits, that 9 out of 10 complaints in formal proceedings 
were supported by the evidence. Answers admitting all 
the material allegations of the complaint were received 
to 129 of the complaints involved, and in only 159 cases 
were the complaints contested. The latter figure includes 
a number of cases in which the facts were stipulated by 
counsel in whole or in part, as well as cases in which the 
respondent neither filed an answer nor appeared at any 
stage of the proceeding. 

Thus the efficiency of the investigational staff and the 
measure of fairness the Commission has achieved at the 
point of preliminary decision is attested by the fact that 
of the 790 cases considered initially to involve violation 
of law which were disposed of by the Commission during 
the fiscal year (466 by stipulation and 324 on complaint), 
in approximately 80% the facts were not in issue. 





THE FEDERAL TRADE COMMISSIONERS 
PENDLETON HERRING 


There are many ways of analyzing an organization 
such as the Federal Trade Commission. Any angle of 
approach that leads to a clearer understanding is defensi- 
ble. Our purpose here is to suggest how the various men 
who have acted as Commissioners affected its activities 
during the last quarter-century. Obviously to assay in 
any complete or entirely objective fashion the significance 
of this human element is an impossible task. All an ob- 
server and recorder can hope to do is to call attention to 
the factors which seem clearly to indicate that human 
emotions, beliefs, aspirations or prejudices were at work 
in a situation where such non-logical elements are ignored 
almost as a matter of convention. 

Henderson, in his study of the Federal Trade Com- 
mission, wrote, 

In any problem of administration, these personal factors are 


in reality far more important than the questions of form and pro- 
cedure dealt with in this study.* 


McFarland has written that: 


The more reasoned discussions of the whole problem of admin- 
istrative justice in one way or another focus upon the adequacies 
of administrators. The movement toward discretionary authority 
demands competent agencies for its exercise. The administrative 
personnel cannot be without profound effect—as was recognized 
in Congress when the Trade Commission Act was under con- 
sideration.” 


While recognizing that the personnel of the Commis- 
sion may be of crucial importance, students have quite 
sensibly preferred to analyze the logic of the verbalisms 
of Commission and courts and left personalities alone. 
This is wise except when it goes so far as to judge our 
governmental agencies as though they were merely “legal 


1 HENDERSON, THE FEDERAL TRADE CommissION, 1924, p. 327. 


2 Cart McFarianp, JupicrAL CONTROL OF THE FEDERAL TRADE COMMISSION 
AND THE INTERSTATE COMMERCE Commission, 1933, p. 176. 
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institutions” and hence by some miracle, impersonal. We 
have seen how discovering a human being under the ju- 
dicial ermine has been a shock to such people. To note 
the possible effect that the ideals and prejudices of var- 
ious Commissioners have had on the Federal Trade Com- 
mission is not to detract from its quasi-judicial position 
but rather to suggest that the attainment of this status 
is dependent upon securing men capable of acting in 
accordance with its conventions. 

This is, however, merely one aspect of the problem. 
Equally important is the context within which such off- 
cials operate. Here the attitudes of the courts, the Con- 
gress, the President and the various interests of the com- 
munity are all factors interacting one with another and 
with the administrative agency itself. 

The Federal Trade Commission has been the victim of 
changing circumstances. The Wilsonian ideal was left 
stranded by receding tides of opinion unfriendly to the 
original conception of the Act. That the Commissioners 
differed among themselves and that many shared the 
views of their contemporaneous fellow lawyers, politi- 
cians and industrialists is not surprising. Yet the Com- 
mission long remained the avowed symbol of an ideal 
that had not been spelled out through its consistent de- 
velopment in terms of specific cases. 

Critical outsiders noting the difference between the 
avowed ideal and the actual performance protested and 
demanded that “better men” be appointed. “Better men” 
conceivably might have been found but the record shows 
that able men did try and did partially succeed. There 
were a few weak appointees but they were innocuous. 

The difficulties of the Commission cannot be explained 
by the calibre of the Commissioners but rather by their 
determinations, their zeals, their strengths, and the con- 
sequences that followed from the conflict of these factors 
with each other and with similar forces from the outside. 

The very nature of the Commission’s duties caused Wil- 
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son to appoint men of crusading zeal; these same powers 
caused Coolidge to appoint men friendly to business. 
The appointments inescapably overlapped; the conse- 
quences were foreordained. Meanwhile Senators and 
others with preconceptions concerning the proper behav- 
ior of a quasi-judicial agency raised their voices in 
protest. From its beginning the Federal Trade Com- 
mission has been envisaged in terms of various abstract 
ideas of what it should be. In the 1912 presidential cam- 
paign one of the issues discussed was the creation of a 
commission that would enforce and interpret the antitrust 
laws. This agency would indicate to business what was 
“reasonable” under the statutes relating to trade prac- 
tices. 

Men continued to talk of developing a “law merchant” 
after the Federal Trade Commission was established. 
But should the Commission consider unfair methods of 
competition wherever found or should they select those 
practices because they regarded them as contrary to the 
public interest? Should they police business generally 
or focus on antitrust law infringements? Should they 
encourage trade practice conferences? Should they stip- 
ulate in advance the practices that were unfair? Should 
publicity be a means of enforcement and punishment? 
Should investigations be widely undertaken at the behest 
of complainants, or was Congressional authorization 
necessary? ‘The Commission could not follow up every 
infringement and investigate every industry. It had to 
select; its activities were inescapably partial. A great 
range of questions involving discretion have confronted 
the Commissioners from the beginning and hence the 
personalities and the personal judgments and attitudes of 
these men have been of great importance. 

The Commission has had a wide area for the exercise 
of discretion; this has meant that from the very outset 
the human factor was important. 
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Five months went by after the enactment of the law 
creating the Federal Trade Commission before President 
Wilson completed his selection of Commissioners. Jo- 
seph E. Davies, Commissioner of Corporations, was a 
logical selection since his bureau was to be absorbed by 
the new Commission. 

Davies was from Wisconsin and obtained his A. B. 
and LL. B. from the state university. Elected Prosecut- 
ing Attorney of Jefferson County, he took part in state 
politics, presiding over the state Democratic convention 
in 1902 and later serving as Chairman of the Democratic 
State Central Committee. He was the Wisconsin member 
of the Democratic National Committee and in 1912 took 
charge of the Democratic campaign in the west. In 1913 
he became Commissioner of Corporations and hence stood 
in 1915 as a logical choice for the new Trade Commis- 
sion. He was designated chairman by Wilson and given 
a seven year term. 


Davies discussed at length with President Wilson what 
the qualifications for membership should be. Wilson 
decided that three of the Commissioners should be law- 
yers, and two businessmen of the broadest possible 
experience. It was decided that these men should be se- 
lected from different parts of the country. Although 
Wilson thought of the personnel in these broad terms men 
who were in touch with the President at this time state 
that he did not seem sharply aware of the great im- 
portance in finding just the right individuals for these 
categories. Wilson was more interested in the general 
principles of the law; he was less interested in seeking 
out the particular personalities whose talents would har- 
moniously and effectively bring about its execution. 
Whatever Wilson’s thoughts may have been his appoint- 
ments were not fortunate.* 


8’ The New York Times is the most available source of information about 
past Commissioners although the data is fragmentary. When criticism was 
voiced or difficulties arose fuller stories appeared in the press. Although scores 
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In addition to Davies, the second Democrat to be ap- 
pointed was Edward N. Hurley. Hurley had a common 
school education. He worked as an engineer on the 
C. B. and Q. Railroad and when twenty-four years of age 
left this work to become a traveling salesman. After 
eight years of this work he organized the Standard Pneu- 
matic Tool Company but sold out his interest to turn to 
stock raising. He next turned to manufacturing farm 
machinery and he came to his work on the Federal Trade 
Commission as a successful business executive. ‘Two 
years prior to his appointment he had gone as United 
States Trade Commissioner to Latin America. 

Hurley was criticized in the Senate as a reactionary 
and as President of the Illinois Manufacturer’s Associa- 
tion. 

William J. Harris was the third Democratic appointee. 
He had been in the insurance business. After serving 
as Chairman of the Democratic Committee of Georgia 
he was made Director of the Bureau of the Census. His 
interest in Georgia politics continued and he sought the 
nomination to the governorship. He failed to win the 
nomination; his appointment to the Federal Trade Com- 
mission followed soon after this. 

The Republicans selected were William H. Parry and 
George Rublee. Parry had been an editor and publisher 
of newspapers in Oregon since 1887. He had served as 
city editor and managing editor of the Post-Intelligencer 
in Seattle from 1888 to 1894. Later he became city 
comptroller and president of the city council. For the 
fifteen years prior to his appointment to the Commission 
he was treasurer and manager of the Moran Shipbuild- 
ing Company. Parry was regarded as a nominal Repub- 
lican of Bull Moose leanings. His appointment was 


of news items were examined reference will be made in this article to the few 
most important stories. 

New York Times, February 23, 1915, p. 1, col. 3, Trade Commission Named 
by President. 

New York Times, February 27, 1915, p. 13, col. 6, Will Confirm Trade Board. 

Outlook, March 17, 1915, Mr. Davies and the Trade Commission. 
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criticized on the ground that he was not a national figure 
and, perhaps more important to the critics, not an ortho- 
dox Republican. He was popular in his own part of the 
country, however, and the slight opposition to him in 
the Senate was later withdrawn. His term to serve was 
brief. His qualification apparently lay in his liberal Re- 
publicanism and his business experience. Moreover, he 
came from the far west. The other Republican appointee 
was George Rublee.* 

Rublee had managed the campaign of his friend, Con- 
gressman Raymond Stevens, against Senator Gallinger in 
New Hampshire. The latter won out but when Rublee’s 
name came up for confirmation, Gallinger declared that 
the nominee was personally offensive to him. Thus, at 
the very beginning, one of the ablest members of the 
Commission became the victim of Senatorial courtesy. 
Rublee was given a recess appointment but he was ulti- 
mately forced to retire. 

Senator Gallinger renewed the fight in the next session 
of Congress.’ Strong pleas were made by Rublee’s col- 
leagues attesting to the value of his services, but to no 
avail. Although President Wilson gave Rublee another 
recess appointment he resigned after fourteen months of 
service. 

Here were five men chosen from the myriad ranks of 
the citizenry and charged with a vast and challenging 
responsibility. It is hard to know the actual limits which 
may have narrowed the President’s choice. His selections 
were promptly attacked. Parry, while endorsed by his 
Senators, was criticized by others as a man lacking sufh- 
cient prominence. Hurley was charged with reactionary 
tendencies and Harris was criticized as a political ap- 
pointee who, while Director of the Census, ran for the 
governorship of Georgia. The opposition to Rublee was 
so intransigent that his usefulness was cut short. 


4 New York Times, March 7, 1915, Rublee is Named for Trade Board. 
5 New York Times, May 7, 1916, Keeps Up Fight on Rublee. 
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The very first years of the Commission’s work were 
disturbed not only with this difficulty with Congress but 
also by disagreement within the Commission itself. The 
two most effective Commissioners held different views 
concerning the scope of the Commission’s responsibilities. 
Writing of his early experiences on the Commission, Mr. 
Rublee has stated: 


It was a long time after the organization of the Commission 
before any complaint was issued. One reason for this was the 
inability of the Commission to agree on its policies. There were 
three main questions about which the opinions of the Commis- 
sioners differed. Did the phrase “unfair methods of competition” 
extend to fraudulent practices? Did the Commission have juris- 
diction over combinations in violation of the Sherman Act? And 
lastly, should the Commission undertake to give advice in ad- 
vance?® (Italics supplied. ) 


Commissioners Rublee and Harris thought the Com- 
mission should look to cases where monopolistic tenden- 
cies seemed to threaten the public interest. Parry and 
Hurley tended to side with Davies. This cleavage within 


the Commission resulted in a virtual stalemate. 


Both Parry and Hurley spent about two years on the 
Commission. “Nothing but business is pulling me away,” 
Hurley stated at his resignation.’ Parry died in office. 
Harris and Davies each served about three years. Both 
left the Commission to seek elective office. Davies, at 
the instigation of President Wilson, tried for the Senator- 
ship from Wisconsin; Harris succeeded in becoming 
Senator from Georgia. 

This is the record of the Commissioners serving during 
the so-called formative years. As circumstances would 
have it none of the men on this first group remained with 
the Commission long enough to nurture it through a 
crucial time. 


6 George Rublee, The Original Plan and Early History of the Federal Trade 
Commission, January, 1926, PRocEEDINGS OF THE ACADEMY OF Po.iTIcAL Sci- 
ENCE, p. 119. 


7 New York Times, January 15, 1917. 
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THE WAR YEARS 


The Commission’s first two years of groping were fol- 
lowed by the war years. This brought an atmosphere that 
was far from favorable to actions against big business. In 
1917 Hurley was succeeded by J. F. Fort. Fort was iden- 
tified with the liberal cause and went as a delegate to the 
Progressive National Convention in 1912. He served as 
a delegate-at-large in the Republican National Conven- 
tions of 1884, 1908 and 1912. Apparently he was one who 
stood with T. R. at Armageddon. His new colleagues on 
the Commission were men of similar spirit. They were 
Victor Murdock and W. B. Colver, appointed to fill the 
vacancies left by Parry and Rublee. ‘Two years later 
Huston Thompson succeeded to Davies’ post. The Com- 
mission now had a triumvirate of aggressive Wilsonian 
liberals—Murdock, Colver and Thompson. 

Huston Thompson, after graduating from Princeton in 
1897, studied law and served as United States Assistant 
Attorney-General in 1913-18. He was a Democrat and 
was appointed by President Wilson. His rdle on the 
Commission turned out to be relatively long and active. 
To his duties he brought force and a determination to 
make the Commission an influential agency. To attain 
these ends he was ready to fight, as subsequent events 
proved. 

Victor Murdock was from Kansas. For about ten years 
he had been managing editor of the Wichita Daily Eagle 
(long an influential newspaper.) He served in Congress 
for twelve years and was active in the fight against Can- 
nonism. From 1914-1916 he was Chairman of the Pro- 
gressive National Committee. His lack of legal training 
seems to have been a handicap but he brought his skill 
as a newspaper editor to the voluminous reports of the 
economic division. 

William B. Colver had both legal training and news- 
paper experience. After a few years of law practice he 
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turned to newspaper work in Cleveland and spent two 
years as New York and Washington correspondent of the 
Scripps McRae League. From 1907 to 1912 he was 
president and general manager of the Newspapers Enter- 
prise Association and from 1912-1917, editor-in-chief of 
the Clover Leaf Publications in St. Paul. He brought 
to the Commmission a spirit of reforming zeal; those 
who recall his work remember his vigor and brilliance. 
He was primarily the journalist and after three years on 
the Commission became general editorial manager of the 
Scripps Howard chain. 


Fort’s services terminated the same year in his death 
after a long illness. He was succeeded by Nelson Gaskill 
in 1920. Gaskill was a graduate from Princeton; he 
later attended the Harvard Law School. He practiced 
law in New Jersey and served as assistant attorney-gen- 
eral of New Jersey. A vigorous thinker with positive 
ideas, Gaskill found the Commission was not operating 
as he thought it should. 

The record of the Commissioners from 1915 to 1920 
shows eleven men associated with the Commission during 
this brief span. ‘Those early years lacked the strength 
and stability that continuous service would have brought. 
Nelson Gaskill, appointed in February, 1920, was the 
eleventh Commissioner. Since Gaskill is one of the few 
Commissioners who has written of his experiences his 
comments are valuable: 


So far as I could learn, at no time during the Commission’s 
existence prior to my appearance and certainly never during the 
five years of my service were there even the beginnings of a defi- 
nite policy or the shadow of an established specific field of juris- 
diction. Everybody, the examiners, the Board of Review, the 
legal staff and the several Commissioners had theories of their 
own and worked on them. I once tried to crystallize this vagary, 
offering a resolution that a ruling by the Commission on any ap- 
plication for complaint or on any complaint should be a binding 
precedent for the staff and the Commission unless and until it was 
formally reversed by the Commission. The motion was lost by 
a vote of four to one of the five Commissioners. 

At least one result of this policy of no policy was that every- 
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thing conceivable was tried at least once. And out of this experi- 
mentalism finally emerged the controlling judicial conception of 
the Commission’s jurisdiction.® 

Other observers have regarded this as somewhat over 
critical but Gaskill’s comments are valuable as the reac- 
tions of a direct participant. 

Not until 1920 had the Federal Trade Commission 
reached a point where through final disposition of a large 
number of cases, it was possible for the Commission or- 
ders and the law under which it works to become the sub- 
ject of review in the courts. Now with the war over and 
with liberal Commissioners in office the way was just 
opening up for development; and yet it was after 1920 
that the limiting decisions of the court were handed down. 
In 1925, with the appointment of Humphrey, the Com- 
mission entered upon another phase. Who then were the 
Commissioners during this interim period? Thompson 
served until 1926, Murdock until 1923. J. G. Pollard 
was appointed in 1920 to a vacancy that had been open 
since 1918. A lawyer from Virginia, his service on the 
Commission was brief; after two years he turned to 
teaching at William and Mary College. In 1929 he was 
elected Governor of Virginia. He had supported Al 
Smith; he had run against the machine before; he was 
known as a temperance leader. His service on the Com- 
mission was one brief phase in a busy career. 

J. F. Nugent came to the Commission in 1921. After 
a public school education, he studied law and was ad- 
mitted to the Idaho bar in 1898. He practiced law for 
twenty years in this state and came to Washington in 
1918 as United States Senator. Nugent was a life-long 
Democrat, conscientious and with strong predilections 
against the “great interests.” When his appointment came 
up in the Senate, Borah moved that he be confirmed. 

8 NeLson B. GASKILL, THE REGULATION oF CoMPETITION (A Study of Fu- 


tility as Exemplified by the Federal Trade Commission and National Indus- 
trial Recovery Acts with Proposals for Its Remedy), 1936, p. 66. 
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Pollard’s term expired at a time when there were three 
Democrats on the Commission. President Harding de- 
sired the majority of the Commission to be Republican. 
Pollard was not reappointed and his place was filled ul- 
timately by Van Fleet. From 1907 to 1915 Van Fleet was 
Judge of the Superior Court of Indiana; he was a mem- 
ber of the Republican State Central Committee from 
1918-1920. After about two years as assistant attorney-gen- 
eral, Van Fleet came to the Commission in 1922. He 
came to the Commission, however, after the failure of 
one of the most arrant efforts at political favoritism. 

Thus, during the period 1920 to 1925, Thompson, Gas- 
kill, Nugent and Van Fleet were the chief figures, with 
Murdock serving part of the time. But it was this period 
that saw a change in the political climate that made for 
difficulties. It was inevitable that the temper of the party 
in power be felt in some measure by the Federal Trade 
Commission despite the theories of its independent status. 


POLITICS 


So many charges have been made from time to time of 
undue political interference that it seems worthwhile to 
try to spell out the evidence from what written record is 
available. In portraying political influences on the Fed- 
eral Trade Commission it must be noted that this agency 
is not unique and that if one took the time and effort a 
similar story could be told of almost all of our so-called 
independent commissions. Political influences operating 
through individuals are not extraneous forces but are 
recurrent manifestations normal to any situation wherein 
fallible men exercise their judgment in the application 
of governmental power. Nevertheless, political interven- 
tion meant that men were ready to place their own per- 
sonal desires before the broader purposes for which the 
Federal Trade Commission was established. 

Two rather blatant instances can be documented where 
nominations were made with more emphasis on personal 
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consideration than public policy. In 1921 President 
Harding nominated George W. Upton, an old friend 
from Marion, Ohio, and husband of Mrs. Harriet Taylor 
Upton, Vice-Chairman of the Republican National Com- 
mittee and leader of women’s activities in the organiza- 
tion. Senator Pomerene of Ohio, a Democrat, charged 
that Upton lacked the necessary qualifications and, on re- 
quest of Republican leaders, Harding withdrew this nom- 
ination and named Van Fleet.’ 

Much more criticism was aroused two years later when 
Coolidge sent the name of George B. Christian, Jr. to 
the Senate. Christian had been Harding’s secretary and 
after the President’s funeral Coolidge had promised to 
appoint him to some Federal office. Christian, although 
a Democrat, was another friend from the Marion days. 
Despite the fact that he was once Secretary of the Demo- 
cratic State Committee of Ohio, he had always supported 
his neighbor, Harding, when the latter ran for office. 
Christian’s nomination stirred up quite a flurry of news- 
paper publicity. Huston Thompson intimated before the 
Senate Committee on Interstate Commerce that Chris- 
tian, while Harding’s secretary, had attempted to influ- 
ence the Commission not to proceed against the Famous 
Players-Lasky Film Corporation.“ Senator LaFollette 


® New York Times, March 26, 1922, p. 6, col. 4, and May 21, 1922, p. 17, col. 1. 

10 New York Times, January 17, 1924, p. 5, col. 5. 

11 New York Times, February 17, 1924, p. 1, col. 6, Accuses Christian of 
Aiding Film Firm. 

According to Mr. Thompson, he was called to the White House in May 
1921, and went into Christian’s private office. The latter, said Thompson, 
talked with him about a complaint which the Commission considered filing 
against the Famous Players group. Asked if he considered this action improper 
Chairman Thompson replied : 

“My feeling and I believe that of other commissioners with whom I talked it 
over was that ‘this was an effort to bring pressure to bear upon us to prevent 
the issuance of a complaint.’ I do not think President Harding had anything 
to do with it. He was not present and I am confident he knew nothing about it.” 

Mr. Thompson said that field agents had reported that strong influences were 
producing the film interests, and that “something would happen before the 
complaint was issued.” These agents built up the case, he said, and efforts were 
a by “certain parties in New York to get us to eliminate certain parts of 
the case.” 

Before the complaint was issued Mr. Thompson said, “I received the invita- 
a to see Christian at the White House,” where he declared Mr. Christian said 
to him: 
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took up the fight and when the Committee threatened to 
investigate Christian asked that his name be withdrawn.” 

Meanwhile the lobbyists were busy. The railroad 
brotherhoods opposed Christian because in their belief he 
did not “possess the qualifications demanded in a member 
of the Federal Trade Commission.” ** They asked for 
a man “acceptable to and in a broad sense representative 
of the great agricultural interests of the nation.” ‘This 
merely echoed the resolution of the American Farm Bu- 
reau Federation.* Later C. W. Hunt, President of the 
Iowa Farm Bureau Federation, became a Commissioner. 
Two years before, Van Fleet’s confirmation had been de- 
layed in the Senate pending a favorable report on his 
qualifications by the farm lobbyists.”* 

It is to be expected that interested persons should try 
to get their friends into important Federal offices—the 
Federal Trade Commission has been no exception. Thus 
we find public discussion pro and con when efforts were 
made to have appointed to the Commission a defeated 
Republican gubernatorial candidate of New York.” The 


“I understand that you have issued a complaint against the Famous Players- 
Lasky Corporation. What do you mean by issuing a complaint without giving 
these people a hearing?” 

“T told him,” said Mr. Thompson, “that we had not issued a complaint but were 
considering one. I said repeatedly to him that I could not understand how he 
had learned we were about to issue a complaint. 

“T returned to the Commission’s office and told my fellow Commissioners that 
I did not know what was to happen. We had made an exhaustive investigation. 
—_ I told him what happened at the White House, we voted to issue the com- 
plaint.” 

Mr. Thompson was asked by Senator Bruce of Maryland if he considered 
Christian’s act an “impropriety.” 

“Tt wasn’t customary to be called to the White House,” Mr. Thompson re- 
plied, “I don’t recall its being done before.” 

“Did you think you were being summoned by the President?” he was asked. 

“Why, of course,” Mr. Thompson replied. “There was an impression in my 
mind that this action by Christian had some relation to the statements brought 
to us by our field representatives that this case would never go through.” 

12 Mr. Christian’s letter to the President, February 20, 1924. 

— York Times, February 21, 1924, p. 1, col. 4, Coolidge Recalls Christian’s 
ame 

18 New York Times, February 3, 1924, p. 2, col. 7. 

14 New York Times, January 24, 1924, p. 3, col. 2. 

15 June 24, 1922, Committee for Van Fleet. 

; — York Times, December 29, 1928, p. 11, col. 6, Ottinger Choice Op- 
ose 
New York Times, December 24, 1928, p. 1, col. 6, Ottinger Backed for FTC. 
8 
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newspapers have likewise reported the pleas made to the 
President by Senators and Representatives.” 

What constitutes a “political appointment?” If by this 
is meant an appointment made purely in response to an 
impulse of personal favoritism without regard for the 
candidate’s qualifications, the two unsuccessful nomina- 
tions just mentioned are the only cases that I can find. 
Apparently the only justification of Hunt’s appointment 
was to please the farmers. It is certainly fair to state 
that political considerations in some degree enter into all 
appointments. The question to decide is whether such 
factors are stressed at the expense of necessary qualities 
of intellect, training and temperament. It seems obvious 
that Wilson chose Murdock, Colver and Parry for their 
known liberal leanings just as Van Fleet and Humphrey 
were chosen for their conservative sympathies. Both 
Murdock and Humphrey were ex-Congressmen and suc- 
cessful in politics. Both had force and ability: but they 
were not men of judicial temper. This leads to a gener- 
alization that one may hazard about our Federal Trade 
Commissioners. They have, in too many instances, lacked 
that broad view and judicial poise that seems consonant 
with the responsibilities of this body. The present mem- 
bers of the Commission are excluded from this judgment. 
One encounters very little criticism of their work and 
their record of appeals before the courts suggests the 
greater stability of present policy. But during the 1920's 


17 New York Times, October 3, 1926, p. 7, col. 1, Ask Office for Virginian. 

“Senator Swanson and Senator Glass called upon the President today to urge 
the appointment of John Pollard of Williamsburg, Va., to the Federal Trade 
Commission to fill the vacancy caused by the expiration of the term of Huston 
Thompson. 

“The President already has a dozen names to consider for this post.” 

New York Times, October 29, 1927, p. 1, col. 5 

“C. Bascom Slemp, former secretary to President Coolidge, today urged the 
appointment of a Southern Democrat to the F. T. C. to succeed John F, Nugent, 
Democrat of Idaho, if the latter is not reappointed. He joined with Senators 
Swanson and Glass of Va. in recommending to the President John Pollard, 
former Attorney-General of Va. and suggested also Garland S. Ferguson of 
Greensboro, N. C., and former Representative Frank Clark of Fla. 

“Mr. Slemp said the South did not have representation on the Commission 
and with its rapidly increasing industrial growth especially in N. Car. and S. 
Car., it was entitled to a place.” 
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disagreement between the President and certain Commis- 
sioners and the policy followed by the Commission 
aroused much criticism of this so-called independent 
agency. Talk of abolishing the Federal Trade Commis- 
sion was common during 1925. Bitter recriminations 
were to be heard on both sides. 

Nineteen hundred twenty-five is an important year in 
the history of the Commission. In 1925 the Federal Trade 
Commission was composed of Thompson and Nugent, 
joined frequently in dissent, on one side and on the other 
Van Fleet, Hunt and Humphrey. Hunt was relatively 
ineffective. Van Fleet, it seems fair to state, was not in- 
terested in the positive development of the law. Hum- 
phrey certainly was not. From those who knew him and 
worked under him one gathers several distinct impres- 
sions of Humphrey as a personality. He was aggressive, 
even pugnacious. He would quarrel to gain his points. 
He was very outspoken but he was very well liked. Even 
those who disagreed with him seldom bore him a grudge 
and his subordinates were fond of him. They knew that 
he would defend them. He hated to fire anyone and he 
wanted to see salaries raised and employees well treated 
in his agency. A strong sense of personal loyalty to his 
friends was perhaps his dominant characteristic—and it 
was also the trait that opened him to criticism by those 
who looked for a high degree of detachment as the prime 
qualification of a Commissioner. Humphrey was not 
judicially minded. He was a fighter and a partisan. He 
was a man of strong beliefs. He would not mince words 
nor would he give way when opposed. His record bears 
out these generalizations. 

Humphrey is the one figure who stands out with most 
prominence in the story of the Federal Trade Commis- 
sion. He wielded a tremendous influence. He was pos- 
sessed of a firmness which at times verged on obstinacy. 
If his colleagues wished to avoid a fracas they could not 
afford to cross him. Some of his colleagues were “good 
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fellows”; they wanted peace in the Commission and 
they tended to give in. 

Humphrey ruled his staff autocratically; he ordered 
his subordinates to interpret data and to report in ways 
that he indicated. His policy reached down into the 
Commission and affected the work of those who worked 
under him. His policy directed attention from the Clay- 
ton Act and problems of monopoly to relatively minor 
questions of trade practice. He domineered; he over- 
ruled, and he went down fighting to the last. 


Senator Norris was outspoken in his criticism. Hard- 
ing and Coolidge had nullified the effectiveness of the 
Commission by appointing reactionaries. Humphrey, he 
charged, represented Big Business and controlled the 
Federal Trade Commission. Norris stated: 


Everybody knows that the majority of the F. T. C., able and 
honest though they may be personally and individually, is so im- 
bued with reactionary sentiment and so partisan in their makeup 
that they would not see a wrong committed by a big trust or 
monopoly, even though it would appear as “huge as high 
Olympus.” 

So what is the use of having a F. T. C.? If we are going to 
let the big fellows eat the little one up, why not let them do it 
directly without burdening the taxpayers with the expense of 
electing some reactionary men to give approval to the devouring 
process. 

What good after all, does it do to pass laws if the President is 
going to appoint men to administer them, who have no sympathy 
with them? It is in effect the repeal of the statute by executive 
action. It is the destruction of the intent of the law by a process 
of “boring from within.” ** 


oun York Times, July 27, 1923, p. 13, col. 3, Norris Assails Coolidge 
oice. 

New York Times, November 3, 1925, p. 28, col. 2, Manly Renews Attack. 

“Manly of Washington, Director of the People’s Legislative Service and one 
of the managers for the late Senator Robert M. La Follette in the latter’s cam- 
paign last year for President, sent to President Coolidge today a letter in which 
he renewed a demand for the resignations of Commissioners Van Fleet, Hunt, 
and Humphrey of the F. T. C. on the ground that they had been guilty of “in- 
competency and willful neglect of duty” in their suppression of further investiga- 
tion and which Mr. Manly describes as “the 400,000,000 bread merger.’ 

Mr. Manly contends that the 3 Commissioners had no right to stop further 
investigation in view of Attorney General Sargent’s decision last week that 
a resolution of the Senate directing an investigation of the alleged monopoly 
in the banking industry was binding upon the Commission. 

“I charge,” says Mr. Manly in his letter to President Coolidge, “that the 
majority members of the F. T. C. have by their repeated disregard of their public 
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In 1926 Van Fleet told Coolidge he desired to resign 
and return to private law practice. He denied that fric- 
tion over policy was the cause of his leaving. “I was 
merely tired of the job,” he said. “I had been there four 
years and I thought it was time to quit.” *° 

At about the same time Thompson’s term came to an 
end. It was understood that he would not be reappointed 
although he had served longer than any other Commis- 
sioner up to this point. The Thompson vacancy was a 
signal for Democratic politicians to come forward with 
their candidates.» The choice of Edgar A. McCulloch 
could not be criticized as “political.” From 1904 to his 
appointment in 1927 McCulloch served on the Arkansas 
Supreme Court. For most of this period he had been 
Chief Justice. He was 66 years of age when he joined the 
Commission and his previous experience in Arkansas 
could hardly have prepared him for dealing with indus- 
trial problems. Nevertheless he was a man steeped in the 
judicial tradition and he was surprised to find that some 
members of Congress were ready at times to tell the Com- 
missioners how they thought cases should be decided. 
McCulloch was conservative and not of the temperament 
to continue Thompson’s battle. 

Vigorous and well qualified, Abram F. Myers was 
named by Coolidge to succeed Van Fleet in 1926. Myers 
was an able lawyer and had gained valuable experience 
as special assistant to the Attorney-General in the Depart- 
ment of Justice. He had charge of the proceedings under 
duty by their defiance of the lawful order of the United States Senate and by 
their disregard of the decision of the Attorney General destroyed public confidence 
in that body and thus disqualified it for further procedure in this matter.” 

For a discussion at greater length of the effect of Humphrey’s policies see 


Pendleton HERRING, Pusiic ADMINISTRATION AND THE Pustic INTEREsT, 1936, 
chapters VII and VIII. 


19 New York Times, July 18, 1926, p. 8, col. 7. 


20 New York Times, October 12, 1926, p. 16, col. 1. 

“Commissioner Hunt of the Federal Trade Commission went over with the 
President the long list of candidates for the vacancy on the commission caused 
by the expiration of Huston Thompson’s term. 

“Ex-Senator Shields of Tenn, and Deal of S. C. are prominently mentioned 
for the place while the Va. Senators have endorsed ex-Attorney General Pol- 
lard of that state. The appointment will go to some Southerner.” 
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the Sherman Law in cases involving the International 
Harvester Company, Ward Food Products, and the like. 
When appointed to the Federal Trade Commission he 
was Senior Attorney of the Antitrust Division. He filled 
the unexpired term of Van Fleet, a period of less than 
three years. He was 37 years of age when appointed and 
the only member under 65. His associates were not men 
whose experience or training had equipped them to deal 
with the intricate and technical questions of the industrial 
age. The Humphrey era is of great importance in the 
history of the Commission though of negative significance 
in the development of the statutes under which it was con- 
stituted. 

The most dramatic episode in the story of our Federal 
Trade Commission was Humphrey’s refusal to yield when 
President Roosevelt asked for his resignation. The in- 
cident of the attempted removal of Humphrey is not ger- 
mane to our problem here except in so far as it throws 
light on the nature of a Commissionership as viewed by 
the actors in this little drama. There is more than a touch 
of irony in Humphrey’s appeal to the court and the 
ground upon which he was sustained. Here was the most 
partisan-minded member of the Commission upheld in 
his position by the courts on the ground that the President 
had no right to intervene in the affairs of a quasi-judicial 
agency. The President asked Humphrey for his resig- 
nation in July, 1933. The Commissioner refused; he 
contended that he could only be removed for cause, as set 
forth in the statute. Rather paradoxically, in denying the 
President’s power of removal, Humphrey stated, 


This action is going to be made a party issue. I am satisfied 
after talking with responsible leaders that the Republican party 
will take the matter up and fight with me to the last ditch. 

The President and his political friends are attempting to in- 
augurate the spoils system in a Federal agency which, under the 
law, is declared bi-partisan in every way.” 


In essence the conflict was political. It was a contest for 


21 New York Times, October 10, 1933, p. 29, col. 3. 
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power and grew from divergent views over policy. This 
Roosevelt stated in his reply to Humphrey: 


Without any reflection at all upon you personally or upon the 
service you have rendered in your present capacity, I find it 
necessary to ask for your resignation as a member of the Federal 
Trade Commission. I do this because I feel that the aims and 
purposes of the administration with respect to this Commission 
can be carried out more effectively with personnel of my own 
selection.*? 


Humphrey’s rejoinder was in part as follows: 


The statute creating the Federal Trade Commission says: 
“Any Commissioner may be removed by the President for ineffi- 
ciency, neglect of duty, or malfeasance in office.”” I must assume 
that the President and the public know the language of the 
statute. 

Congress intended that the F. T. C. should be an independent, 
semi-judicial, continuing body at all times qualified to deal fairly 
and intelligently with matters that come before it. 

The statute provides for rotation in office of its members. The 
vital purpose of these provisions was that the business of the 
country might at all times have in the often quoted language of 
the Supreme Court “a tribunal appointed by law and informed 
by experience.” The very purpose of the statute, it seems to me, 
is destroyed by the power of the President to remove a member 
of that body because he wants in his place a member of his own 
selection . . . 

I am well aware of the decision that holds that the President 
has the unrestrained power to remove postmasters. There is no 
such decision made involving a statute similar to that creating 
the Federal Trade Commission.** 


It was in response to this letter that the President 
stated : 


You will, I know, realize that I do not feel that your mind and 
my mind go along together on either the policies of the adminis- 
tration or the F. T. C., and frankly I think it is best for the peo- 
ple of this country that I should have full confidence.** 

A fighter not to be downed, Humphrey insisted upon 
his right to attend the meetings of the Commission even 
though there was talk of ousting him from the sessions of 
his colleagues and the Commission voted to recognize the 
President’s removal order. Humphrey persisted. In 


22 bid. 
23 [bid. 
24 Ibid. 
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November the Comptroller-General ruled that Hum- 
phrey was not entitled to his salary as Commissioner. It 
was this ruling that Humprey took to the Court of 
Claims and which the Supreme Court finally overruled. 
In the interim the central figure in this drama had passed 
away. His most enduring epitaph will probably be Rath- 
bun v. U.S. 

The year of the Humphrey dismissal saw other per- 
sonnel changes. Three men of outstanding abilities came 
to the Commission in 1933 for a very brief span of service. 

R. B. Stevens succeeded to McCulloch’s place on the 
Commission and served about four months. Stevens is 
now Chairman of the United States Tariff Commission. 
His interest in the Trade Commission is of long standing 
since he and Rublee worked together with Brandeis over 
the original Act. For many years Stevens was an adviser 
to the Siamese government. 

Landis and Mathews served nine months on the Fed- 
eral Trade Commission but since their attention was 
absorbed with problems of utility regulation they could 
not be regarded as in a position to contribute to the de- 
velopment of the original Act. 

Our survey has now included all of the former Com- 
missioners. Of the five men on the Commission today 
two have had an extraordinary span of service. Garland 
S. Ferguson, a Democrat from North Carolina, was ap- 
pointed by Coolidge in 1927. He had been practicing 
law and was special counsel for the Southern Railway in 
1908-1918 and assistant general counsel for the Newport 
News Shipbuilding Company. C. H. March was ap- 
pointed by Coolidge in 1929. He is a liberal Republican 
from Minnesota; a lawyer, a farmer and a banker. He 
was at one time mayor of Litchfield, Minnesota, his birth- 
place. 

Commissioners W. A. Ayres and E. L. Davis were both 
members of Congress for many years. Mr. Davis, after 
getting his law degree, practiced law and was Judge of 
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the Seventh Judicial Circuit Court of Tennessee from 
1910 to 1918. He served continuously in Congress in 
the Sixty-sixth through the Seventy-second Congress. Mr. 
Ayres was also a Democrat and former Congressman. He 
was elected to Congress in 1915. Served from 1915 to 
1921 and then from 1923 to 1934.” 

The youngest member of the present Commission in 
years and in years of service is Robert E. Freer. He has, 
however, been long in the Federal government, having 
come to the Commission from the Interstate Commerce 
Commission. He was an attorney in the Bureau of Valu- 
ation from 1925 to 1933, and for the next two years with 
the Federal Coérdinator of Transportation. Prior to his 
appointment he acted as special counsel to the United 
States Senate Committee on Interstate Commerce. 

In the past the only Commissioners to serve five years 
or more have been: Gaskill, 61 months; McCulloch, 71 
months; Murdock, 76 months; Nugent, 81 months; 
Thompson, 92 months; Hunt, 99 months; and Hum- 
phrey, 103 months. It is significant that the men with 
the longest tenure are on the present Commission. Both 
March and Ferguson have served more than a decade. 
Davis was appointed in 1933, Ayres in 1934, and Freer 
in 1935. This stability of tenure is a factor of great im- 
portance. It is noteworthy that President Roosevelt has 
followed a policy of reappointment with respect to the 
Federal Trade Commission. Encouraging long service 
by able men is the surest way to strengthen the Commis- 
sion. 

The occupational background of fifteen of the twenty- 
five Commissioners shows experience in governmental 


25 New York Times, August 24, 1934, p. 14, col. 3, Editorial: A Leader 
Among Sunflowers. 

“The Kansas delegation in the House of Representatives will seem unfamiliar to 
the old-timers on the floor and in the galleries without W. A. Ayres, whom the 
President has appointed to the Federal Trade Commission. With the exception 
of one term, he has been a member from the Wichita district since the beginning 
of the 64th Congress. More than that, despite the anomalies of a Democratic 
Senator and Governor of Kansas, Mr. Ayres has long been the foremost Dem- 
ocrat in the State. At least once Kansas Democrats went to their national 
convention pledged to vote for ‘Bill’ Ayres, the Sunflower’s favorite son.” 
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service as a common factor at time of appointment. In 
fact, this was the primary occupation in about half of 
the cases. This is an extraordinarily high proportion in 
comparison with other independent commissions. With 
only three exceptions all appointees had had some form 
of public service before coming to the Federal Trade 
Commission. 

Some of the Commissioners performed highly impor- 
tant services in their state government; various men have 
performed distinguished public service after leaving the 
Commission.” 

The Federal Trade Commission has had able men as 
Commissioners but for the most part they have not been 
men who made their reputation in this work. Some have 
come to the Commission after a career in elective office; 
others have left the Commission after a brief interval to 
engage in the work which was to be their chief interest. 
Among the present members of the Commission there 
may be members who have so identified their lives with 
their work that their careers will greatly strengthen the 
Commission. Until recent years this has not been pos- 
sible. Members have grown tired of their work and re- 
signed; Congressional hostility has discouraged others; 
more attractive fields of activity have taken others. The 
Commission has not had the large benefit of a single great 
personality guiding and defending its progress through 
its formative period. 

Henderson, in concluding his study, emphasized that 
an attitude of judicial impartiality was well-nigh essen- 
tial. Commissioners, he argued, should possess the per- 
sonal qualities of impartiality and fair-mindedness. He 
described the Commission’s “great and important oppor- 
tunity” in the following terms: 


I conceive it to be, potentially, an expert tribunal of steady 
tenure, and scrupulous judicial poise, firm in the public interest 


26 For comparative data on the members of the F. T. C. and other Federal 
commissions see HERRING, FEDERAL COMMISSIONERS, A Study of Their Careers 
and Qualifications, 1936. 
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but impartial as between the private economic groups affected by 
its actions. I do not look upon it as a prosecuting agency at war 
with the forces of evil. When a crusade is necessary, as of course 
it may be at times, the matter should be left to the political branch 
of the government.** 


In these terms there was a long period in the life of 
the Federal Trade Commission when such potentialities 
could not be realized. The story of this agency in strik- 
ing fashion exemplifies the gap between the word pic- 
tures drawn by aspiration and the substance set by actual 
circumstance. The courts as guardians of our symbolism 
declare: 

The Commission is to be non-partisan; and it must, from the 
very nature of its duties, act with entire impartiality. It is 
charged with the enforcement of no policy except the policy of the 


law. Its duties are neither political nor executive, but predom- 
inantly quasi-judicial and quasi-legislative.** 


Hard experience records grave difficulty in deciding 
what the policy of the law is to be. This is a difficulty 
implicit in the problem itself and one that could not have 
been absolved by appointing “better men.” 


This approach treats a governmental institution, not as 
the product of the community in which it is planted, but 
rather as a rarified exotic plant which through some mir- 
acle was to flourish under conditions that were not suited 
to it. There would be little point in repeating much of the 
ill-natured criticism that this body has had to endure.” 


27 HENDERSON, op. cit., p. 327. 


28 ee v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 79 L. ed. 1611 
(1935). 


29 The following excerpt is a sample: 


“The Commission is what it is and not what it ought to be because it was the 
feeble child of an ill-begotten law some 20 years ago. Because it has never had 
any support from the administrations in power since that time and little more 
than grudging and suspicious recommendations from business, the appointments 
to the Commission almost invariably have been political doles. The members 
are honest, well-being men. They know the old Trade Commission Act 
because since 1914 its enforcement has been reduced almost to the terms of a 
formula. They are not equipped to administer the Robinson-Patman Act nor 
probable future laws simply because they do not have any firm foundation in 
law, economics, or business experience.” 

(Business Week, October 3, 1936, p. 17, How the F. T. C. Got that Way.) 
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The Federal Trade Commission has a jurisdiction as 
broad as the range of our economy. As Landis states: 

. . to assume that any five, ten, or twenty men have the ability 
to acquire, within their brief official lifetime, the expertness to 
comprehend the full range of our industrial problems, from alu- 
minum to zinc, is once more to put our trust in supermen. In 
the business of governing a nation—to paraphrase Gerard Hen- 
derson again—we must take into account the fact that govern- 
ment will be operated by men of average talent and average ability 
and we must therefore devise our administrative processes with 
that in mind.*° 
Those who have experienced its weight declare it to 
be an almost impossible job. Five Jacks before a giant 
as multi-headed as the major industrial aggregates of the 
nation! Five men charged with modifying the economic 
structure of an expanding industrial order. Nor does it 
seem likely that forces of economic contraction would 
make their work easier. To face their responsibility they 
might at least be provided with a clear legislative man- 
date and a suitable administrative structure. Definition 
of policy has come largely through the slow fine-grinding 
of judicial determination as case after case has been 
thrown into the hopper of the courts to emerge ultimately 
in very different form. 

The Commission itself has been composed of men who 
often found agreement difficult but even when concur- 
rence was reached the underlying personnel has not been 
able to sustain a uniform interpretation. Nor is this sur- 
prising when the infinite diversities of vast and varied 
industries are considered. Ideally a staff with experts for 
every major industry might be envisaged with legal talent 
free to specialize over various segments of the industrial 
field. —The Commission has its experts but it has never 
commanded the experts in the many fields its legal man- 
date would call for. The NRA, for all its other faults, 
did at least have in its code administration a machin- 
ery that permitted a specialized study and treatment 


80 James M. Lanpis, THE ADMINISTRATIVE Process, 1938, p. 87. 
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of industries. It is not difficult to establish contacts with 
industries if specialists who understand their problems 
are available in the government. Lacking an adminis- 
trative organization appropriately designed to the Com- 
mission’s work the Commissioners have been at a 
disadvantage. At times they have relied largely upon 
their attorneys to write their decisions and it is said that 
often little scrutiny was made by Commissioners of the 
factors underlying proposals offered by their colleagues. 

Within the last few years the Commission has entered 
upon its work with increased vitality. There is evidence 
of collective thought and active leadership. The Robin- 
son-Patman and the Wheeler-Lea Acts have given the 
Commission new authority and responsibility. 

The Federal Trade Commission when viewed in terms 
of its personnel today seems to have reached a happier 
stage than in the previous years of its activity. Over a 
span of twenty-five years we have a roster of twenty-five 
Commissioners, counting the five at present serving. Prac- 
ticing law in Washington are two of the original 
appointees to the Commission. More than half the twenty- 
five are still active. This fact stresses the youth of the 
Federal Trade Commission as a governmental agency. 
At the same time a scrutiny of the men who have come 
and gone in the course of the Commission’s existence sug- 
gests the rather checkered career of this body. 

The lack of continuity in the direction of the Federal 
Trade Commission is a factor of great importance. Critics 
can point to tasks that have been left unfinished, as, for 
example, in the “Pittsburgh Plus” case. 

Closely allied in the opinion of some observers has been 
the absence of leadership which has resulted from the 
system of a rotating chairmanship. The chairman is little 
more than the presiding officer. Hence there is little cen- 
tralization of responsibility.” 

Creative thinking is essential in the construction of 


81 [bid., see p. 117. 
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public policy. This can best come from the experience of 
those administrators dealing with the problems new stat- 
utes are designed to meet. They are the men from whom 
we may rightfully expect suggestions for reforms in or- 
ganization and procedure that will make their work 
more effective. Out of the concrete cases before the Com- 
mission must come the raw data calling for crystallization 
into ideas that form the accretion of policy. The investi- 
gation of an industry, the ordering of these findings, the 
separation of the essential from the less essential, the 
articulation of fact and principle through the writing of 
decisions—this is the process whereby Commissioners 
may blaze their own trail with only the rude compass of 
broad statutory intent to guide them. Here is a rigorous 
discipline that calls for energy and determination joined 
with insight into the specific and vision for the general. 
When this process takes place the Commissioners as the 
formulators of policy for their own agency furnish guides 
for the legislator where statutory action is needed and 
provide enlightenment for the administrative subordinates 
in their task of implementation. Such a responsibility 
confronts any official charged with wide discretion. The 
duty before the Federal Trade Commission is, however, 
particularly onerous. 

In making appointments to a collegiate body such as 
the Federal Trade Commission the interplay of person- 
alities cannot be overlooked without dangers. As we have 
noted, internal differences were a factor during the first 
two years. The war years must be counted out; the court 
reverses started in about 1920. Then dissension began 
again during Humphrey’s appointment in 1925. It is 
perhaps not too much to say that not until 1933 did the 
Federal Trade Commission take a fresh start. Certainly 
the personalities on the Commission have been a most 
potent factor, taken as individuals, and most important 
when taken in relation to the political climate wherein 
they worked. 





THE COMMISSION’S JURISDICTION OVER 
PRACTICES IN RESTRAINT OF TRADE: A 
LARGE-SCALE METHOD OF MASS 
ENFORCEMENT OF THE ANTI- 
TRUST LAWS 


GILBERT H. MONTAGUE 
Member of the New York Bar 


Section 5 of the Federal Trade Commission Act, as 
enacted in 1914, provided that “unfair methods of com- 
petition in commerce (1.e., interstate commerce) are 
hereby declared unlawful.” 

In the Commission bill as reported to the Senate by 
the Senate Interstate Commerce Committee, the words 
“unfair competition” were used instead of “unfair meth- 
ods of competition.” In the Senate debate on this sec- 
tion—which in duration, acuteness and research did 
justice to the best traditions of the Senate—a number of 


definitions of “unfair competition” were offered by spon- 
sors of the bill. 

From the various definitions offered, “unfair competi- 
tion” seemed to include— 


Every act of passing off one’s business or goods 
for another’s. 

All methods of competition tending to restraint of 
trade or monopoly which have been forbidden by 
the Sherman Law. 

Substantially all violations of the antitrust laws, 
including even wrongs arising from interlocking 
directorates and allied incorporate relationships. 

All unfair methods of stifling competition. 

All other acts which the “commission . . . decides 

.. may lead to monopoly or restraint of trade” 
though not now forbidden by the Sherman Act. 

All other acts affecting a competitor for which “a 
remedy lies either at law or in equity.” 

[ 365 ] 
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All other acts which either affect a competitor and 
are “against public morals,” or in any way interfere 
with economic “efficiency,” though heretofore quite 
lawful and not forbidden by the Sherman Law or by 
any other law. 


As regards corporations engaged in interstate commerce 
and having capital, surplus, and undivided profits aggre- 
gating more than $1,000,000, other than banks, banking 
associations, trust companies and common carriers sub- 
ject to the Interstate Commerce Act, Section 8 of the 
Clayton Act, as enacted in 1914 and now existing, forbade 
interlocking directorships “if such corporations are or 
shall have been theretofore, by virtue of their business 
and location of operation, competitors, so that the elim- 
ination of competition by agreement between them would 
constitute a violation of any of the provisions of any of 
the antitrust laws.” 


As regards stock in corporations engaged in interstate 


commerce, Section 7 of the Clayton Act, as enacted in 
1914 and now existing, forbade any other corporation 
engaged in interstate commerce to acquire any stock 
“where the effect of such acquisition may be to substan- 
tially lessen competition between the corporation whose 
stock is so acquired and the corporation making the ac- 
quisition, or to restrain such commerce (i.e., interstate 
commerce) in any section or community, or tend to cre- 
ate a monopoly of any line of commerce,” and forbade 
any corporation, whether or not it was engaged in inter- 
state commerce, to acquire the stock “of two or more 
corporations engaged in commerce (1.e., interstate com- 
merce) where the effect of such acquisition, or the use of 
such stock by the voting or granting of proxies or other- 
wise, may be to substantially lessen competition between 
such corporations, or any of them, whose stock or other 
share capital is so acquired, or to restrain such commerce 
in any section or community, or tend to create a monopoly 
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of any line of commerce.” Excepted from this prohibi- 
tion were “corporations purchasing such stock solely for 
investment” and “the formation of subsidiary corpora- 
tions for the actual carrying on of their immediate lawful 
business, or the natural and legitimate branches or exten- 
sions thereof . . . when the effect of such competition is 
not to substantially lessen competition.” 


As regards leases, sales, or contracts in interstate com- 
merce, Section 3 of the Clayton Act, as enacted in 1914 
and now existing, forbade the fixing of “a price... or 
discount from, or rebate upon, such price, on the condi- 
tion, agreement, or understanding that the lessee or pur- 
chaser thereof shall not use or deal in the goods, wares, 
merchandise, machinery, supplies, or other commodities 
of a competitor or competitors of the lessor or seller, 
where the effect of such lease, sale, or contract for sale or 
such condition, agreement, or understanding may be to 
substantially lessen competition or tend to create a mo- 
nopoly in any line of commerce” (1.e., interstate com- 
merce). 

The legal standard prescribed in the Sherman Act was 
expressly prescribed in the “interlocking directorship” 
provisions above quoted from Section 8 of the Clayton 
Act. 

A different and stricter standard seemed to be pre- 
scribed in the “intercorporate stock acquisition” provi- 
sions above quoted from Section 7 of the Clayton Act. 

Was the legal standard prescribed in the “exclusive 
dealing and tying contract” provisions above quoted from 
Section 3 of the Clayton Act the same as the legal stand- 
ard regarding involuntary restraints which was prescribed 
in the Sherman Act? 

Was the legal standard prescribed in the provision 
above quoted from Section 5 of the Commission Act any 
different from the legal standard regarding involuntary 
restraints which was prescribed in the Sherman Act? 

9 
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Before and after the Commission Act and the Clayton 
Act became law, this variety of legal standards prescribed 
in these Acts was earnestly debated.’ 

The sponsors in Congress of these Acts undoubtedly 
believed that the provisions above quoted from Section 3 
of the Clayton Act and Section 5 of the Commission Act 
went further than the Sherman Act provisions applicable 
to involuntary restraints, but this, it appeared, was be- 
cause they were under a misapprehension regarding the 
extent to which the Sherman Act, as interpreted by the 
Supreme Court, already forbade involuntary restraints 
which tend to “substantially lessen competition.” 

Differences of opinion as to whether the words “sub- 
stantially lessen competition” in the Clayton Act set up 
in respect of involuntary restraints a stricter standard of 
legality than is established by the words “restraint of trade 
or commerce” and “monopolize, or attempt to monopo- 
lize” in the Sherman Act, may be only differences of 
opinion regarding the extent to which the Sherman Act 
standard forbids involuntary restraints. 

“Restraint of trade or commerce” and “monopolize, or 
attempt to monopolize,” as interpreted by the Supreme 
Court in Sherman Act cases in respect of involuntary re- 
straints, have proved to be ever-growing concepts, which 
can and do expand to meet the exigencies of an ever- 
expanding business economy. 

Giving full effect, therefore, to the Supreme Court’s 


1 Illustrative of these differences of opinion are William H. Taft, address be- 
fore Annual Meeting of American Bar Association, Oct. 2, (1914), 39 Reports 
OF AMERICAN Bar AssocraTIon 165; Great Atlantic & Pacific Tea Co. v. 
Cream of Wheat Co., 224 Fed. 566, 573 (D. C. S. D. N. Y. 1915), aff’d 227 Fed. 
46 (C.C. A. 2d, 1915) ; United States v. United Shoe Machinery Corp., 234 Fed. 
127, 150 (D. C. E. D. Mo. 1916) ; Standard Fashion Co. v. Magrane Houston Co., 
258 U. S. 346, 355-357, 42 Sup. Ct. 360, 66 L. ed. 653 (1922). For a contempo- 
rary viewpoint on these and other questions debated while these acts were before 
Congress and during the early years of these acts see G. H. Montague, ad- 
dress entitled The Federal Trade Commission and the Clayton Act delivered 
Mar. 22, 1916, before Association of the Bar of the City of New York, reprinted 
in Some LEGAL PHASES OF CORPORATE FINANCING, REORGANIZATION AND REGU- 
LATION, pp. 275-326 (Macmillan, 1917); see also G. H. Montague, Unfair 
Methods of Competition (1915) 25 Yate L. J. 20-41. (In the footnotes of the 
latter article the references to the pages of the Congressional Record refer to the 
temporary and not the permanent paging.) 
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interpretation of the Sherman Act in respect of involun- 
tary restraints, the standard of legality set up in the Clay- 
ton Act by the words “substantially lessen competition,” 
it appears, is none other than the standard in respect of 
involuntary restraints which was established by the words 
“restraint of trade or commerce” and “monopolize, or 
attempt to monopolize” in the Sherman Act. 

Similarly the words “unfair methods of competition” 
in Section 5 of the Commission Act, it appears, comprise 
all deceptive and fraudulent methods of competition and 
also all monopolistic or oppressive methods of competi- 
tion which are forbidden by the Sherman Act as inter- 
preted in a long line of Supreme Court and Federal 
court decisions and in a number of decrees in govern- 
ment suits under the Sherman Act.* 

To the newly created Commission, without traditions 
and charged with the broad duty to prevent “unfair meth- 
ods of competition,” it was natural that the Commission 
Act and the Clayton Act should seem to be a mandate 
directing the Commission to break with tradition, espe- 
cially tradition as theretofore established by court deci- 
sions under the Sherman Act, and to prevent as “unfair 
methods of competition” any practices which did not 
conform to the Commission’s economic views. 

“Previous to the creation of the Commission,” declared 
the Commission in the annual report for the year ended 
June 30, 1919, “the courts had ruled upon various forms 
of unfair practices. Their decisions are designated as 
Cases arising under the common law. But upon the cre- 
ation of the Commission it was empowered to leave the 
shores defined by the common law and, taking the knowl- 
edge of those decisions with it, to embark on an uncharted 
sea, using common sense plus the common law for its 


2G. H. Montague, address entitled The Federal Trade Commission and the 
Clayton Act delivered Mar. 22, 1916, before Association of the Bar of the City 
of New York, at pp. 297-308, 315-319, 322-323. See also Gerarp C. HENDER- 
SON, THE FEDERAL TRADE CoMMISSION: A Stupy IN ADMINISTRATIVE Law 
AND ProcepuRE (Yale University Press, 1924) pp. 11-44. 
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i compass. . . . The legislative mandate thus far defined 
is broad enough to challenge the interest of the most am- 
bitious, but when it is realized that the Commission must 
substitute a constructive measure for a destructive meas- 
ure, revive an economic principle, or remove an uneco- 
nomic factor, the task devolving upon the Commission 
and its legal department must appear almost overwhelm- 
ing. Were it not for the efficient service of the economic 
department, the work imposed would be impossible. 
Once, however, the facts are investigated, established, and 
classified by the latter, the legal question becomes much 
simplified.” * 

“Unfair methods of competition,” declared the Su- 
preme Court, in the first case that came before it under 
the Commission Act, “are not defined by statute and their 
exact meaning is in dispute. It is for the courts, not the 
Commission, ultimately to determine as matter of law 
what they include.” Even Justice Brandeis and Justice 
Clarke, who dissented from the rest of the Court’s deci- 
sion, said: “The question whether the method of compe- 
tition pursued could, on those facts, reasonably be held 
by the Commission to constitute an unfair method of 
competition, being a question of law, was necessarily left 

open to review by the court.” * 
























% Annual Report of the Federal Trade Commission for the fiscal year ended 
June 30, 1919, pp. 45-46. See also HENDERSON, op. cit. supra at pp. 91-101. 
“Federal Trade Commission v. Gratz, 253 U. S. 421, 427, 437, 40 Sup. Ct. 
572, 64 L. ed. 993 (1920). In support of the Commission’s order in this case a 
member of the Commission appeared and argued before the Supreme Court. 
Thus the Commission instituted this proceeding, prosecuted it, decided it, and 
thereafter by appearance and argument of one of its own members before the 
Supreme Court sought unsuccessfully to procure an affirmation of its order. 
This, it is believed, is the only instance in which a member of an administrative 
commission or board, whose “findings . . . as to the facts, if supported by evi- 
dence, shall be conclusive” (Commission Act, 5 (c)) has ever appeared in per- 
son before the Supreme Court and argued in support of the “findings” of such 
commission or board. In 1924 Hough, C. J., stating the unanimous opinion of 
the Circuit Court of Appeals in John Bene & Sons, Inc., v. Federal Trade Com- 
mission, 299 Fed. 468, 471 (C. C. A. 2d, 1924) said: “The Trade Commission, 
like many other modern administrative legal experiments, is called upon simul- 
taneously to enact the rdles of complainant, jury, judge, and counsel. This mul- 
tiple impersonation is difficult, and the maintenance of fairness perhaps not easy.” 
In 1924 HeNpDERSON in FEDERAL TRADE CoMMISSION: A Stupy IN ADMINISTRA- 
TIVE LAw AND ProceDURE, made extensive criticisms and suggestions regarding 
various consequences of the Commission’s “multiple impersonation” (pp. 83-86, 
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This was a clear warning to the Commission that 
whether a practice is, or is not, an “unfair method of 
competition” is a question that must be determined by the 
legal standards of the courts, rather than by the economic 
views of the Commission. 

“Unfair methods of competition,” in the language of 
this and subsequent decisions of the Supreme Court and 
various Circuit Courts of Appeals, include “practices . 
against public policy because of their dangerous tendency 
unduly to hinder competition or create a monopoly,” and 
“practices . . . heretofore regarded as opposed to good 
morals because characterized by deception, bad faith, 
fraud or oppression.” ° 

“The Sherman Act,” declared the Supreme Court in 
a later decision, “shows a declaration of public policy to 
be considered in determining what are unfair methods 
of competition, which the Federal Trade Commission is 
empowered to condemn and suppress.” ° 

During the early years of the Commission, the courts 
upheld orders by the Commission to “cease and desist” 
from agreements and “codperative methods” between 
manufacturers and their customers to prevent “price cut- 
ting” and to maintain resale prices;’ agreements and 
105-163, 327-333, 342). To the same effect see also, National Industrial Con- 
ference Board, Public Regulation of Competitive Practices (1925) pp. 213- 
215. Referring to Judge Hough’s comments and to Mr. Henderson’s criticisms 
and suggestions I stated in 1926: “This peculiarity is so striking that it is easy, 
perhaps, to exaggerate its actual effect on the Commission. It has not deterred 
the Commission from discontinuing or dismissing 36 per cent of its own proceed- 
ings.” Address entitled Antitrust Laws and the Federal Trade Commission: 
1914-1926 delivered Dec. 2, 1926, before Association of the Bar of the City of 
New York, reprinted in Some Lecat PHASES oF CorRPORATE FINANCING, RE- 
ORGANIZATION AND REGULATION (Callaghan & Company, 1931) p. 305. This 
confidence in the Commission’s impartiality which I expressed in 1926 I re- 
affirm in 1940, on the basis of continuous contact with the Commission by 
myself and my office associates in scores of matters from 1915 to the present day, 
and this viewpoint is, I believe, amply confirmed by the number of the Commis- 


sion’s discontinuances and dismissals shown in the statistical compilations here- 
inafter contained in this article. 


5 Federal Trade Commission v. Gratz, supra note 4 at 427. 


6 Federal Trade Commission v. Beech-Nut Packing Company, 257 U. S. 441, 
453, 42 Sup. Ct. 150, 66 L. ed. 307 (1922). 


7 Federal Trade Commission v. Beech-Nut Packing Co., supra note 6; Misha- 
waka Woolen Manufacturing Co. v. Commission, 283 Fed. 1022 (C. C. A. 7th, 
1922), cert. den. (assuming the Commission will modify its order), 260 U. S. 
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coercive measures by trade associations and trade combi- 
nations to prevent their members or other parties from 
dealing with unapproved parties;* agreements and ar- 
rangements by which manufacturers tend to restrain their 
customers from dealing with competitors of the manu- 
facturer;* holding stock control of competing companies 
in violation of Section 7 of the Clayton Act.” 

During the early years of the Commission, the courts 
set aside in whole or in part orders by the Commission 
which forbade leases of gasoline pumps to retailers, at 
nominal rental, for gasoline purchased solely from the 
lessor, where neither the leases nor the circumstances of 
the business restricted the retailers from buying or deal- 
ing in gasoline sold by others, on the ground that “the 
furnishing of such equipment required a large capital 
investment and... many competitors of respondents 
were financially unable to do that same sort of thing” 


748, 43 Sup. Ct. 247, 67 L. ed. 494 (1923) ; Oppenheim, Oberndorf & Co., Inc., 


v. Commission, 5 F. (2d) 574 (C. C. A. 4th, 1925); Toledo Pipe-Threading 
Machine Co. v. Federal Trade Commission, 11 F. (2d) 337 (C. C. A. 6th, 1926) ; 
Hills Brothers v. Federal Trade Commission, 9 F. (2d) 481 (C. C. A. 9th, 
1926), cert. den., 270 U. S. 662, 46 Sup. Ct. 471, 70 L. ed. 787 (1926); Moir v. 
Commission, 12 F. (2d) 22 (C. C. A. Ist, 1926); Q. R. S. Music Co. v. Com- 
mission, 12 F. (2d) 730 (C. C. A. 7th, 1926) ; Cream of Wheat Co. v. Federal 
Trade Commission, 14 F. (2d) 40 (C. C. A. 8th, 1926). 

8 National Harness Manufacturers Association v. Commission, 268 Fed. 705 
(C. C. A. 6th, 1920); Western Sugar Refinery Co. v. Commission, 275 Fed. 
725 (C. C. A. 9th, 1921) ; Wholesale Grocers Association of El Paso v. Com- 
mission, 277 Fed. 657 (C. C. A. 5th, 1922); Southern Hardware Jobbers As- 
sociation v. Commission, 290 Fed. 773 (C. C. A. 5th, 1923) ; Chamber of Com- 
merce of Minneapolis v. Commission, 280 Fed. 45 (C. C. A. 8th, 1922). 

® Butterick Co. v. Commission, 4 F. (2d) 910 (C. C. A. 2d, 1925), cert. den., 
267 U. S. 602, 45 Sup. Ct. 462, 69 L. ed. 808 (1925); Eastman Kodak Co. v. 
Commission, 7 F. (2d) 994 (C. C. A. 2d, 1925), aff'd on another point, Fed- 
eral Trade Commission v. Eastman Co., 274 U. S. 619, 47 Sup. Ct. 688, 71 L. ed. 
1238 (1927). 

10 Aluminum Co. of America v. Commission, 284 Fed. 401 (C. C. A. 3d, 1922), 
cert. den., 261 U. S. 616, 43 Sup. Ct. 361, 67 L. ed. 828 (1923); see also Alumi- 
num Company of America v. Commission, 299 Fed. 361 (C. C. A. 3d, 1924); 
Western Meat Co. v. Federal Trade Commission, 1 F. (2d) 95 (C. C. A. 9th, 
1924), modified 4 F. (2d) 223 (C. C. A. 9th, 1925), modified and aff'd, Federal 
Trade Commission v. Western Meat Co., 272 U. S. 554, 47 Sup. Ct. 175, 71 
L. ed. 405 (1926), final report approved, Western Meat Co. v. Federal Trade 
Commission, 33 F. (2d) 824 (C. C. A. 9th, 1929), cert. dismissed and mandate 
granted, 281 U. S. 771, 50 Sup. Ct. 407, 74 L. ed. 1177 (1930); Swift & Co. v. 
Federal Trade Commission, 8 F. (2d) 595 (C. C. A. 7th, 1925), rev’d on other 
grounds, Swift Co. v. Federal Trade Commission, 272 U. S. 554, 47 Sup. Ct. 
175, 71 L. ed. 405 (1926) ; Federal Trade Commission v. Thatcher Manufactur- 
ing Co., 5 F. (2d) 615 (C. C. A. 3d, 1925) rev’d in part and aff’d in part, 
Thatcher Manufacturing Co. v. Federal Trade Commission, 272 U. S. 554, 47 
Sup. Ct. 175, 71 L. ed. 405 (1926). 
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and that “the contract for an outfit has the effect of tying 
the retailer to the products of the one wholesaler so long 
as one outfit meets the local demand” ;” the engagement 
of competent agents obligated to devote their time and 
attention to developing the principal’s business, to the 
exclusion of all others; gifts of premiums, by a manufac- 
turer to his retailers’ salesmen, given with the retailers’ 
knowledge and consent, for the purpose of inducing the 
retailers’ salesmen to push the retailers’ sale of the manu- 
facturer’s goods, on the ground that this creates “some 
special interest in a clerk which is undisclosed to the buy- 
ing public”; the refusal by a single wholesaler to pur- 
chase from a manufacturer, unless the manufacturer 
discontinues selling to this wholesaler’s competitor, al- 
though there were “no elements of monopoly or oppres- 
sion . . . no dominant control of the grocery trade, and 
competition . . . is on equal terms”; the holding of a 
corporation’s assets which had been acquired before the 
Commission instituted proceedings under Section 7 of 
the Clayton Act in respect of the unlawful stock acquisi- 
tions which preceded the acquisition of the corporation’s 
assets.”° 


11 Sinclair Refining Co. v. Commission, 276 Fed. 686, 689 (C. C. A. 7th, 1921), 
aff'd 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923) ; Standard Oil Co. of 
New Jersey v. Commission, 282 Fed. 81, 84 (C. C. A. 3d, ‘192 2), aff'd 261 U. S. 
463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923) ; Standard Oil Co. of N. Y. v. 
Commission, 273 Fed. 478 (Cc. Cc. A, we, 1921) ; Standard Oil Co. of Ohio 
v. Commission, 274 Fed. 571 (C. C. A. 6th, 1921); Canfield Oil Co. v. Com- 
mission, 274 Fed. 571 (C. C. A. 6th 1921) ; Thomas K. Brushart v. Commission, 
274 Fed. 571 (C. C. A. 6th, 1921); White Star Oil Co. v. Commission, 274 
Fed. 571 (C. C. A. 6th, 1921); Paragon Refining Co. v. Commission 274 Fed. 
571 (C. C. A. 6th, 1921); Columbus Oil Co. v. Commission, 274 Fed. 571 
(C. C. A. 6th, 1921) ; Gulf Refining Co. v. Commission, 282 Fed. 81 (C. C. A. 
3d, 1922), aff'd 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923) ; Maloney 
Oil & Manufacturing Co. v. Commission, 282 Fed. 81 (C. C. A. 3d, 1922), aff'd 
261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923). 

12 Federal Trade Commission v. Curtis Co., 260 U. S. 568, 581-582, 43 Sup. 
Ct. 210, 67 L. ed. 408 (1923), aff’g Curtis Publishing Co. v. Commission, 270 
Fed. 881 (C. C. A. 3d, 1921). 

13 Kinney-Rome Co. v. Federal Trade Commission, 275 Fed. 665, 669-670 
(C. C. A. 7th, 1921). 

14 Federal Trade Commission v. Raymond Bros.-Clark Co., 263 U. S. 565, 
572-573, 44 Sup. Ct. 162, 68 L. ed. 448 (1924), aff’g Raymond Bros.-Clark Co. 
v. Commission, 280 Fed. 529 (C. C. A. 8th, 1922). 

15 Western Meat Co. v. Federal Trade Commission, 4 F. (2d) 223 (C. C. A. 
9th, 1925), modified and aff'd, Federal Trade Commission v. Western Meat Co., 
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Efforts by the Commission in its early years to extend 
its jurisdiction beyond the limits laid down in 1920 by 
the Supreme Court’® were vigorously repulsed by the 
Supreme Court and the Circuit Courts of Appeals.” 

These decisions show how difficult it is, in the field of 
the antitrust laws, to formulate any new standard of legal- 
ity that can be successful in drawing the Supreme Court 
away from the legal standard established by the Sherman 
Act as interpreted and applied by the Supreme Court 
since 1911. 

No problem was presented by the “interlocking direc- 
torship” provisions above quoted from Section 8 of the 
Clayton Act, because they expressly adopted the legal 
standard of the antitrust laws. 

The words “substantially lessen competition .. . in any 
line of commerce” in Sections 2 and 3 of the Clayton Act, 


272 U. S. 554, 47 Sup. Ct. 175, 71 L. ed. 405 (1926); Swift & Co. v. Federal 
Trade Commission, aeU. SS. SK @ Sem. Ce. MS, 71 L. of 405° gy 
Thatcher Manufacturing Co. v. Federal Trade Commission, 272 U. S. 554, 
Sup. Ct. 175, 71 L. ed. 405 (1926). Since the Supreme Court has Bad wn Bo 
held that the Commission must conform to the legal standards prescribed by the 
courts, it is not surprising that the Commission’s clashes with the courts have 
diminished as the number of lawyer-members of the Commission has increased. 
Of the five members of the Commission originally appointed only two were 
lawyers. Only since 1934 have all the members of the Commission been lawyers. 
Coincident with this trend has been a progressive insistence by the Commission 
and the chiefs of its legal and examining divisions’ upon a steadily increasing 
competence on the part of the legal and examining divisions of the Commission 
which is now reflected in the upward trend of the Commission’s successes in the 
courts. 

16 Federal Trade Commission v. Gratz, 253 U. S. 421, 427, 40 Sup. Ct. 572, 
64 L. ed. 993 (1920). 

17 Federal Trade Commission v. Curtis Co., 260 U. S. 568, 581-582, 43 Sup. 
Ct. 210, 67 L. ed. 408 (1923); Federal Trade Commission v. Sinclair Refining 
Co., 261 U. S. 463, 473-475, 43 Sup. Ct. 450, 67 L. ed. 746 (1923); Federal 
Trade Commission v. Raymond Bros.-Clark Co., 263 U. S. 565, 571-573, 44 
Sup. Ct. 162, 68 L. ed. 448 (1924); Federal Trade Commission v. American 
Tobacco Co., 264 U. S. 298, 305-7, 44 Sup. Ct. 336, 68 L. ed. 696 (1924) ; 
Standard Oil Co. v. Federal Trade Commission, 273 Fed. 478, 481, 482 (C. C. A. 
2d, 1921); Sinclair Refining Co. v. Federal Trade Commission, 276 Fed. 686, 
oe (Cc. C, A. ah, ed Standard Oil Co. v. Federal Trade Commission, 
282 Fed. 81, 84-89 (C. C. A. 3d, 1922); a ag Biscuit Co. v. Federal 
Trade Commission, 299 Fed. 733, 739, 740 <. © 2d, 1924). See also 
Kinney-Rome Co. v. Federal Trade Commisson, “os Fed. 665, 667-670 
(C. C, A. 7th, 1921); John Bene & Sons, Inc., v. Federal Trade Commission, 
299 Fed. 468, 469, 471 (C. C. A. 2d, 1924); Federal Trade Commission v. 
Gratz, 253 U. S. 421, 427, 40 Sup. Ct. 572, 64 L. ed. 993 (1920); Standard 
Oil Co. v. Federal Trade Commission, 282 Fed. 81, 86-87 (C. C. A. 3d, 1922). 
For a contemporary viewpoint on the Commission’s work up to November 
1926, see G. H. Montague, address Antitrust Laws and the Federal Trade 
Commission: 1914-1926, op. cit. supra, pp. 287-337. See also HENDERSON: 
THE FeperaL Trave ComMISSION, op. cit. supra, pp. 101-103. 
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and the words “unfair methods of competition” in Sec- 
tion 5 of the Commission Act, might seem to raise some 
problems of interpretation, but the Supreme Court and 
the Circuit Courts of Appeals promptly interpreted these 
words as being only paraphrases of the legal standard 
prescribed by the Sherman Act, and in effect assimilated 
these provisions of the Clayton Act and the Commission 
Act to the standard of legality established by the Sher- 
man Act. 

In 1930 the Supreme Court extended this assimilation 
to the phrase “substantially lessen competition between 

. corporations” in Section 7 of the Clayton Act, hold- 
ing that “the act deals with such acquisitions as probably 
will result in lessening competition to a substantial de- 
gree.” 18 

Like the lean kine of Pharaoh’s vision, as I have else- 
where suggested, the Sherman Act standard of legality 
laid down by the Supreme Court since 1911 has proved 
so dominating that it has swallowed up, or at any rate 
considerably masticated, whatever other standards of 
legality may have been hoped for in various words con- 
tained in the Commission Act and the Clayton Act.” 

The “interlocking directorship” provisions above quot- 
ed from Section 8 of the Clayton Act seem not to have 
been passed upon in any reported court decision. 

From March 1915, when the Commission organized, 
until October 1939, these “interlocking directorship” 
provisions appear to have been invoked by the Commis- 
sion in only four proceedings, all of which were discon- 
tinued or dismissed. 

In the enforcement of the “interlocking directorship” 


18 International Shoe Co. v. Federal Trade Commission, 280 U. S. 291, 50 
aap. Ct. 89, 74 L. ed. 431 (1930) (Justices Stone, Holmes and Brandeis dissent- 
ing 

19 See G. H. Montague, address, Proposals for the Revision of the Antitrust 
Laws delivered Dec. 4, 1931, before a Symposium conducted at Columbia Uni- 

versity, reprinted in Tue Feperat ANTITRUST Laws, a Symposium CoNDUCTED 


aT CotumBIA University, edited by Milton Handler, p. 43 (Commerce Clear- 
ing House, 1932). 
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provisions of Section 8 of the Clayton Act, the Attorney n¢ 
General has concurrent jurisdiction with the Commission. ag 
| From March 1915 to October 1939, these “interlocking in 
directorship” provisions seem to have been invoked by sa 
the Attorney General in only three proceedings, of which in 
one was dismissed, and two resulted in consent decrees. b 
The “intercorporate stock acquisition” provisions above il 
quoted from Section 7 of the Clayton Act, as has already 
been shown, were held in 1930 to apply only to “such F 
acquisitions as probably will result in lessening competi- é 
tion to a substantial degree’’.*” u 
These “intercorporate stock acquisition” provisions, as n 
has already been shown, were early held by the Supreme a 
Court to confer no authority upon the Commission to f 
order divestiture of physical assets, even though obtained 
as the result of unlawful stock acquisition.” This inter- R 
pretation has since been reiterated by the Supreme ‘ 
Court.” t 


In the Commission’s report in November 1937 on the 
agricultural income inquiry, the Commission commented 
on the inadequacy of these “intercorporate stock acquisi- 
tion” provisions, and in the Commission’s report in June 
1938 on the agricultural implement and machinery inves- 
tigation, and again in its annual report for the year ended 
June 30, 1938, the Commission recommended to Congress 
“that Section 7 of the Clayton Act be amended so as to 
make it unlawful for any corporation, directly or indi- 
rectly, through a holding company, subsidiary, or other- 
wise, to acquire any of the stock or assets of a competing 
corporation when either of said corporations is engaged 
in interstate commerce; provided, this prohibition shall 
20 International Shoe Co. v. Federal Trade Commission, 280 U. S. 291, 50 
Sup. Ct. 89, 74 L. ed. 431 (1930) (Justices Stone, Holmes and Brandeis dissent- 
. Trade Commission v. Western Meat Co., 272 U. S. 554, 47 Sup. Ct. 
175, 71 L. ed. 405 (1926); Swift & Co. v. Federal Trade Commission, id.; 


Thatcher Mfg. Co. v. F. T. C., id., (Justices Stone, Holmes, Brandeis, and Taft 
dissenting). 


22 Arrow-Hart & H. Co. v. Commission, 291 U. S. 587, 54 Sup. Ct. 532, 78 
L. ed. 1007 (1934) (Justices Stone, Hughes, Brandeis and Cardozo dissenting). 
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not apply where the corporations involved control, in the 
aggregate, less than 10 per cent of the total output of any 
industry or branch thereof in the United States, or of the 
sale of the commodity as to which the corporations are 
in competition, unless the effect of such acquisition may 
be to restrain competition or tend to create a monopoly 
in any line of commerce.” * 

Because of the Supreme Court decisions in 1926 in 
Federal Trade Commission v. Western Meat Co., Swift 
& Co. v. Federal Trade Commission, and Thatcher Man- 
ufacturing Co. v. Federal Trade Commission, the Com- 
mission thereafter dismissed several “intercorporate stock 
acquisition” proceedings which it had theretofore been 
prosecuting under Section 7 of the Clayton Act. 

From time to time in succeeding years, as new decisions 
created new conditions, the Commission dismissed other 
“intercorporate stock acquisition” cases which it had 
theretofore been prosecuting. 

These dismissals should be kept in mind in connection 
with the following record of the Commission’s “intercor- 
porate stock acquisition” proceedings under Section 7 of 
the Clayton Act. 

From March 1915 until October 1939, the Commission 
completed 64 proceedings under the “intercorporate stock 
acquisition” provisions of Section 7 of the Clayton Act. 

Of these “intercorporate stock acquisition” proceedings, 
completed by the Commission, 51 were discontinued or 
dismissed, and 13 resulted in orders to “cease and desist.” 
In two of these proceedings, the orders were affirmed in 
whole or in part by the Circuit Court of Appeals or the 
Supreme Court, and in six of these proceedings the orders 
were wholly reversed. 

In the enforcement of the “intercorporate stock acqui- 
sition” provisions of Section 7 of the Clayton Act, the 


23 See Annual Report of the Federal Trade Commission for the fiscal year 
ended June 30, 1938, pp. 10-11, 19, 29. 
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Attorney General has concurrent jurisdiction with the 
Commission. 

From March 1915 until October 1939, the Attorney 
General completed ten proceedings under these “inter- 
corporate stock acquisition” provisions. 

Of these “intercorporate stock acquisition” proceedings 
completed by the Attorney General, two were discontin- 
ued or dismissed, seven resulted in consent decrees, and 
one was litigated resulting in a decision for the Govern- 
ment. 

In 1922 the Supreme Court held that the “exclusive 
dealing and tying contract” provisions of Section 3 of the 
Clayton Act were violated by the leases of the United 
Shoe Machinery Corporation.” 


From March 1915 until October 1939, the Commission 
completed 154 proceedings under the “exclusive dealing 
and tying contract” provisions of Section 3 of the Clayton 
Act. 

Of these “exclusive dealing and tying contract” pro- 
ceedings completed by the Commission, 91 were discon- 
tinued or dismissed, and 63 resulted in orders to “cease 
and desist.” In four of these proceedings, the orders 
were affirmed in whole or in part by the Circuit Courts 
of Appeals or the Supreme Court, and in 19 of the pro- 
ceedings the orders were wholly reversed. 

In the enforcement of the “exclusive dealing and tying 
contract” provisions of Section 3 of the Clayton Act, the 
Attorney General has concurrent jurisdiction with the 
Commission. 

From March 1915 until October 1939, the Attorney 
General completed seven proceedings under these “ex- 
clusive dealing and tying contract” provisions. 


Of these “exclusive dealing and tying contract” pro- 
ceedings completed by the Attorney General, five resulted 


24 United Shoe Machinery Corp. v. U. S., 258 U. S. 451, 42 Sup. Ct. 363, 66 
L. ed. 708 (1922). For F. T. C. orders see infra, pp. 639 ff. 
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in consent decrees and two were litigated, resulting in 
each case in decisions for the Government. 

Prior to the Commission Act, “resale price mainte- 
nance” cases were prosecuted by the Attorney General 
under the Sherman Act. 

“Resale price maintenance” cases were among the ear- 
liest proceedings instituted by the Commission under the 
“unfair methods of competition” provisions of Section 5 
of the Commission Act. 

While the Commission has been steadfast in its prose- 
cution of “resale price maintenance” cases, its position as 
regards the advisability of legislation on this subject has 
not been constant. 

On December 3, 1918, in a letter from the Commis- 
sion’s chairman transmitting to Congress, under subd. (f), 
Section 6 of the Commission Act, a special report deal- 
ing with the subject of resale price maintenance, the Com- 
mission over the signatures of Commissioners Colver, 
Fort and Murdock stated: 

“There must be a common ground wherein the rights 
of producer, purveyor and consumer may each be fully 
secured and equity done to all. The search for such a 
ground has been a task of the Commission and results in 
the following conclusions: 

“(1) That the producers of identified goods should be 
protected in their tangible property right or good will. 

“(2) That the unlimited power both to fix and to en- 
force and maintain resale price may not be made lawful 
with safety. 

(3) That unrestrained price cutting is not in the pub- 
lic interest. 

“Bills now pending before the Congress may well be 
made to meet the difficulties of the situation if amended 
to provide for a review of the terms of resale contracts 
and a revision of resale prices by a disinterested agency. 

“Therefore it is recommended that it be provided by 
law that if the manufacturer of an article produced and 
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sold under competitive conditions desires to fix and main- 
tain resale prices, he shall file with an agency designated 
by the Congress a description of such article, the contract 
of sale, and the price schedule which he proposes to main- 
tain, and that the agency designated by the Congress be 
charged with the duty either upon its own initiative or 
upon the complaint of dealer or consumer or other party 
in interest, to review the terms of such contract and to 
revise such prices and that any data and information 
needful for a determination be made available to such 
agency. ... 

“Such legislation would seem to be in accord with the 
spirit of the times, in that it is designed, by removing this 
inflexibility, to promote the efficiency of manufacturing 
and commercial institutions and so to serve the interest 
of the consuming public.” *° 

By 1929 the Commission had moved to another posi- 
tion. 

On January 30, 1929, in a letter from the Commission’s 
chairman transmitting to Congress a report of the Com- 
mission on the general economic and legal aspects of 
resale price maintenance, Chairman McCulloch of the 
Commission stated : 

“Their (consumer’s) opinions, as reported, are against 
resale price maintenance, in any form, by a large ma- 
jority. 

“Retailers, on the other hand, are for it by a large ma- 
jority, although the chain and department stores are deci- 
sively opposed thereto. Manufacturers, particularly those 
making trademarked goods, are decisively in favor of it. 
The wholesalers are more strongly for it than any of the 
other groups.... 

“The foregoing comments, regarding the facts pre- 
sented in this report on resale price maintenance, are made 


25 Resale Price Maintenance: Letter from the Chairman of the Federal Trade 
Commission transmitting a Special Report dealing with the subject of resale 
price maintenance, 65th Cong., 3d Sess., H. R. Doc. No. 1480, Dec. 3, 1918. Re- 
ferred to the Committee on Interstate and Foreign Commerce and ordered to be 
printed, pp. 1-3. 
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with a view of calling attention to the general nature of 
the question and the opinions expressed and should not 
be taken to imply conclusions or recommendations, which 
properly await the conclusions of the inquiry.” * 

On June 22, 1931, in a letter from the Commission’s 
chairman transmitting to Congress Part II of the fore- 
going report of the Commission dealing with the com- 
mercial aspects and tendencies of resale price mainte- 
nance, Chairman Hunt of the Commission stated: 

“The law at present prohibits manufacturers from con- 
tracting with those who purchase their goods for the 
maintenance of resale prices named by the manufacturer, 
but it has sometimes been thought that such resale price 
contracts should be made lawful, if subject to govern- 
mental approval as to the fairness of the prices. Prac- 
tically, however, it would be too difficult to determine, 
or even estimate closely, true operating cost figures for a 
particular commodity for numerous dealers to make them 
the basis of any regulation of such contracts requiring 
application by an administrative authority in a manner 
which would give consumers the benefits of efficient mer- 
chandising. . . . Elaborate governmental administrative 
machinery would need to be provided to prevent numer- 
ous abuses injurious to the consumer and to the retailer 
from developing under the conditions thus created, and 
such governmental participation in the control of prices 
is a dangerous departure from existing policies with re- 
spect to price making in the ordinary course of com- 
merce, as well as of questionable efficacy. .. . 

“The Commission concludes, therefore, that no legisla- 
tion permitting resale price maintenance is at present 
called for.” * 


26 Resale Price Maintenance: Letter from the Chairman of the Federal Trade 
Commission transmitting a Report of the Federal Trade Commission on Resale 
Price Maintenance, General Economic and Legal Aspects, Part I, 70th Cong., 
2d Sess., H. R. Doc. No. 546, Part I, Jan. 30, 1929. Referred to the Committee 
on Interstate and Foreign Commerce and ordered to be printed, pp. XII, XIV. 

27 Resale Price Maintenance: Letter from the Chairman of the Federal Trade 
Commission submitting a Report on Resale Price Maintenance, Part II, Com- 
— —— and Tendencies. June 22, 1931. Government Printing Office, 
1931, pp. 5-6. 
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From these views Commissioner Humphrey dissented.” 

On April 7, 1937, President Roosevelt transmitted to 
the Commission Secretary Morgenthau’s letter of April 6, 
1937, on the then pending Miller-Tydings bill “which 
would render legal certain contracts for the maintenance 
of resale prices now illegal under federal law,” and re- 
quested the Commission’s recommendation. 

On April 14, 1937, in a letter to President Roosevelt, 
Chairman Ayres of the Commission stated: 

“Public policy since the passage of the Sherman Anti- 
trust Act in 1890 has been opposed to resale price main- 
tenance. Numerous court decrees have been entered 
under the Sherman Act and numerous orders to cease and 
desist have been issued by this Commission and affirmed 
by the courts in conformity with the public policy ex- 
pressed in the Sherman Act and in the Federal Trade 
Commission Act. Enactment of the Miller-Tydings bill 
would in its practical effect void such decrees and orders 
and constitute a reversal of what has been public policy 
for many years. Since state laws, legalizing resale price 
maintenance, differ in the various States, .. . there would 
be divergent policies as to those States which legalize re- 
sale price maintenance, because of the differing terms of 
the different statutes in the respective States. Thus, the 
Federal Government would be under the necessity of at- 
tempting to enforce divergent regulatory policies toward 
shipments made by the same manufacturer to dealers 
located in different States, because of the differences in 
the respective State statutes. 

“A peculiar feature of many of the State laws which 
would, under a recent decision of the Supreme Court, 
speaking through Mr. Justice Sutherland (57 S. Ct. 147), 
thus be made binding upon interstate commerce is that 
they require wholesalers and retailers to conform to the 
provisions of private resale price maintenance contracts 
to which they are not parties. Thus, a private contract, 


28 Ibid. p. 6. 
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the provisions of which are determined without public 
hearing and apart from any public supervision as to rea- 
sonableness, is made binding upon all dealers and the 
consuming public.” 

Quoting from the Commission’s 1931 Report above 
cited, Chairman Ayres continued: 

“¢., . in the opinion of the Commission, the potential 
damage to consumers through price fixing would be much 
greater than any existing damage to producers through 
this form of price cutting.’ 

“The general opposition of economists and consumers 
to this type of legislation is noteworthy. . 

“There is great probability that manufacturers and 
dealers may abuse the power to arbitrarily fix resale 
prices by unduly increasing prices, resulting in bitter 
resentment on the part of the consuming public, espe- 
cially in this period of rising prices.” 

On April 24, 1937 in a letter transmitting to the Sen- 
ate the Commission’s April 14, 1937 letter above quoted, 
President Roosevelt referred to the pending Miller- 
Tydings bill and said: 

“The present hazard of undue advances in prices, 
with a resultant rise in the cost of living, makes it most 
untimely to legalize any competitive or marketing prac- 
tice calculated to facilitate increases in the cost of nu- 
merous and important articles which American house- 
holders, and consumers generally, buy. . . . 

“Since we seem to be in a period of rising retail prices, 
this bill should not, in my judgment, receive the con- 
sideration of the Congress until the whole matter can 
be more fully explored.” ” 

Notwithstanding the criticisms of the Commission and 
President Roosevelt, the Miller-Tydings bill became law 
on August 17, 1937. 


29 Legalization of Contracts for Minimum Resale Prices: Message from the 
President of the United States transmitting a Report of the Federal Trade Com- 
mission on the Bill (S. 100) Relative to Fixing of Minimum Resale Prices, 75th 
Cong., Ist Sess., Sen. Doc. No. 58, April 17, 1937. Read and referred to the 
Committee on the Judiciary and ordered to be printed, pp. 1-3. 

10 
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“Prior to the passage of the Miller-Tydings Act, Au- 
gust 17, 1937”, declared the Commission in its annual 
report for the year ended June 30, 1938, “it was the Com- 
mission’s general practice to proceed against persons, 
firms, or corporations entering into codperative schemes 
and practices for compelling wholesalers and retailers to 
maintain resale prices as fixed by a manufacturer or 
distributor for resale of his product. 

“The Miller-Tydings Act makes lawful contracts or 
agreements prescribing minimum prices for resale of 
commodities sold and shipped in interstate commerce, if 
the commodities, or their labels or containers bear the 
trade mark, brand, or name of the producer or distrib- 
utor, and if such commodities are in free competition 
with others of the same class, when such contracts or 
agreements are lawful in the State where resale is to be 
made as applied to intrastate transactions under State 
‘Fair Trade Laws,’ and when they do not apply to ‘hori- 
zontal’ price-fixing agreements between competing ven- 
dors in the same class. 

“Passage of the Act resulted in the closing by the Com- 
mission of certain cases in which there was no evidence 
that resale price maintenance had been practiced in the 
District of Columbia or in any State not having so-called 
‘Fair Trade Laws.’ ” * 

Because of the Supreme Court’s decision on January 
3, 1922 in Federal Trade Commission v. Beech-Nut 
Packing Co., the Commission thereafter dismissed 39 
“resale price maintenance” cases which it had theretofore 
been prosecuting under section 5 of the Commission Act. 

From time to time in succeeding years, as new deci- 
sions created new conditions, the Commission dismissed 
numerous other “resale price maintenance” cases which 
it had theretofore been prosecuting. 

These dismissals should be kept in mind in connection 


80 Annual Report of the Federal Trade Commission for the fiscal year ended 
June 30, 1938, p. 6. 
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with the following record of the Commission’s “resale 
price maintenance” proceedings under Section 5 of the 
Commission Act. 

From March 1915 until October 1939, the Commis- 
sion completed 203 “resale price maintenance” proceed- 
ings under section 5 of the Commission Act. 

Of these “resale price maintenance” proceedings, 120 
were discontinued or dismissed, and 83 resulted in orders 
to “cease and desist.” In twelve of these proceedings, 
the orders were affirmed in whole or in part by the Cir- 
cuit Court of Appeals or the Supreme Court, and in three 
of these proceedings the orders were wholly reversed. 

The Attorney General’s authority to prosecute “resale 
price maintenance” cases under the Sherman Act is co- 
extensive with the Commission’s authority to prosecute 
“resale price maintenance” cases under Section 5 of the 
Commission Act. 

From March 1915 until October 1939, the Attorney 
General completed nineteen “resale price maintenance” 
prosecutions under the Sherman Act. 

Of these “resale price maintenance” prosecutions under 
the Sherman Act, seven were discontinued or dismissed, 
eight resulted in consent decrees, one resulted in a plea 
of guilty, one resulted in a final decree against defendant, 
and two resulted in decisions for the defendant. 

In 1925 certain commentators on the Commission 
maintained that “the Federal Trade Commission is not 
the proper agency for prosecuting conspiracies in re- 
straint of trade. Such combinations are unlawful under 
the Sherman Act and subject to its penal provisions. Con- 
gress did not intend to place the responsibility for the 
enforcement of the Sherman Act upon the Federal Trade 
Commission, and it obviously does not belong there. But, 
as has been observed, the Commission has assumed juris- 
diction in numerous conspiracy cases under Section 5 of 
its foundation act, and has been upheld in this action by 
the courts. It seems necessary, therefore, in order to 
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bring about a more logical and efficacious distribution of 
functions, and thereby contribute to the expedition of 
Federal Trade Commission procedure in its proper 
sphere, to provide by law that whenever the Commission 
secures evidence pointing to a violation of the Sherman 
Act it shall transmit the same to the Department of Jus- 
tice, with such recommendations as it may deem suitable. 
There is nothing to prevent the Commission from doing 
that now, of course. But it should be made mandatory 
in order to emphasize that the responsibilities of the Fed- 
eral Trade Commission and the Department of Justice 
are neither codrdinate nor overlapping.” * 

“Tf criminal conspiracy exists,” declared another com- 
mentator on the Commission in 1932, “it is punishable 
under the Sherman Act; it has also long been held to be 
against public policy because of a tendency to restrict 
competition. The conflict of jurisdiction between the 
Sherman Act and the Commission Act at this point is not 


serious. In view of the difficulties of securing conviction 
under the Sherman Act it would seem to be advisable to 


99 32 


permit such overlapping as exists. 

In 1921 a so-called “open competition plan”, in the 
hardwood lumber industry, in which weekly and monthly 
reports concerning prices, stocks on hand and production, 
and monthly predictions of the course of prices were 
compiled and distributed and discussed at meetings, was 
held by the Supreme Court to be a combination to elim- 
inate competition and enhance prices in violation of the 
Sherman Act.” 

In 1923 the Supreme Court held that a similar “open 


81 National Industrial Conference Board; Public Regulation of Competitive 
Practices, p. 220, see also pp. 80, 95-98, 198-201. But see National Industrial 
Conference Board, Trade Associations, Their Economic Significance and Legal 
Status (1925) p. 54, which seems to commend the Commission for taking juris- 
diction under § 5 of the Commission Act “not only to frustrate restraints of trade 
but also to forestall them.” 

82 Tuomas C. BLAISDELL, JR., THE FEDERAL TRADE CoMMISSION, AN EXPERI- 
MENT IN THE CONTROL OF Business (Columbia University Press, 1932) p. 42. 


83 American Column Co. v. U. S., 257 U. S. 377, 42 Sup. Ct. 114, 66 L. ed. 
284 (1921). 
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competition plan” in the linseed oil industry was also in 
violation of the Sherman Act.* 

In 1925 in two other trade association cases the Su- 
preme Court held that exchange of statistical information 
was not in itself a violation of the Sherman Act, in the 
absence of proof that there was agreement or concerted 
action to lessen production or to maintain prices.** 

In 1927 the Supreme Court held that an association 
in the paper trade which agreed on price lists and dis- 
tributed them among wholesalers was in violation of 
Section 5 of the Federal Trade Commission Act.** 

In 1927 the Supreme Court held that 23 corporations 
and 20 individuals in the sanitary pottery industry had 
violated the Sherman Act by combining to maintain 
prices and to confine the sale of their products to certain 
parties termed “legitimate jobbers.” 

In 1936 the Supreme Court held that an association 
organized for the purpose of eliminating unfair trade 
practices in the sugar industry was violating the Sherman 
Act by its activities in reporting prices, terms and con- 
ditions of sale as a condition precedent to any sale, by 
adhering to them until changed upon notice, by prohibit- 
ing long-term contracts and abolishing quantity discounts, 
by enforcing a system of delivered prices with freight 
charges based on arbitrary rail rates, by restricting the 
activities of brokers and warehousemen, by withholding 
from purchasers part of the statistical information col- 
lected by the institute for its members, and by blacklisting 
and other coercive devices.” 

From March 1915 until October 1939, the Commission 


84 U. S. v. American Oil Co., 262 U. S. 371, 43 Sup. Ct. 607, 67 L. ed. 1035 
(1923). 


35 Maple Flooring Association v. U. S., 268 U. S. 563, 45 Sup. Ct. 578, 69 L. 
ed. 1093, (1925) ; Cement Manufacturers Association v. U. S., 268 U. S. 588, 
45 Sup. Ct. 586, 69 L. ed. 1104 (1925). 

86 Federal Trade Commission v. Pacific States Paper Trade Association, 
273 U. S. 52, 47 Sup. Ct. 255, 71 L. ed. 534 (1927). 
asa S. v. Trenton Potteries, 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700 


38 Sugar Institute v. U. S., 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 (1936). 
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completed 124 “boycott by combination” proceedings 
under Section 5 of the Commission Act. 

Of these “boycott by combination” proceedings, 43 
were discontinued or dismissed, and 81 resulted in orders 
to “cease and desist”. In 11 of these proceedings, the 
orders were affirmed in whole or in part by the Circuit 
Courts of Appeals or the Supreme Court, and in three 
of these proceedings the orders were wholly reversed. 

The Attorney General’s authority to prosecute “boycott 
by combination” cases under the Sherman Act is coéx- 
tensive with the Commission’s authority to prosecute 
“boycott by combination” cases under Section 5 of the 
Commission Act. 

From March 1915 until October 1939, the Attorney 
General completed 68 prosecutions of “boycott by com- 
bination” cases under the Sherman Act. 


Of these “boycott by combination” prosecutions under 
the Sherman Act, 10 were discontinued or dismissed, 26 


resulted in consent decrees, and 18 were litigated, of 
which 14 resulted in decisions for the Government and 
four resulted in decisions for the defendants. 


From March 1915 until October 1939, the Commis- 
sion completed 182 “price conspiracy” proceedings under 
Section 5 of the Commission Act. 


Of these “price conspiracy” proceedings, 79 were dis- 
continued or dismissed, and 103 resulted in orders to 
“cease and desist.” 

In eight of these proceedings, the orders were affirmed 
in whole or in part by the Circuit Courts of Appeals or 
the Supreme Court, and in four of these proceedings the 
orders were wholly reversed. 

The Attorney General’s authority to prosecute “price 
conspiracy” cases under the Sherman Act is coéxtensive 
with the Commission’s authority to prosecute “price con- 
spiracy” cases under Section 5 of the Commission Act. 

From March 1915 until October 1939, the Attorney 
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General completed 146 prosecutions of “price conspir- 
acy” cases under the Sherman Act. 

Of these “price conspiracy” prosecutions under the 
Sherman Act, 35 were discontinued or dismissed, 75 re- 
sulted in consent decrees, and 36 were litigated, of which 
21 resulted in decisions for the Government and 15 re- 
sulted in decisions for the defendants.” 

In a review of the Commission’s litigations up to 1925, 
certain commentators on the Commission stated: “It was 
originally conceived . . . as an administrative tribunal 
for checking predatory aggression by trusts, or monopo- 
listic combinations, against small-scale, independent busi- 
ness establishments. Yet not only have the complaints 
filed against oppressive or exclusive tactics been relatively 
few in number . . . but even in these instances, with 
only minor exceptions, the respondents against whom 
orders to cease and desist have issued have been small if 
not insignificant factors in their respective branches of 
trade. . . . The most striking characteristic . . . is, per- 


haps, the comparative obscurity of the great majority of 
the respondents. One may glance over scores of titles 
without finding the name of a single corporation national- 
ly known. Complaints have occasionally issued against 
large corporate consolidations, but by far the most of the 
orders have been directed to firms of moderate size and 
abbreviated lineage. Often partnerships or individual 


99 40 


traders are the respondents. 
The same charge was made in 1932 by another com- 
mentator on the Commission.” 


39 These statistical comparisons of various classes of restraint of trade cases 
prosecuted by the Commission and the Attorney General cannot, of course, 
reflect or allow for the heavy drafts on the personnel of the Anti- Trust Division 
of the Attorney General which were necessary in some of the cases which the 
Attorney General has had to litigate, nor the equally heavy drafts on the Com- 
mission’s personnel in the laborious and frequently unpublished and highly con- 
fidential investigations which the Commission has had to make in the restraint 
of trade field at the specific request of the President or the Attorney General 
under the express requirements of §§ (c), (d) and (e) of §6 of the Com- 
mission Act. 

40 National Industrial Conference Board, Public Regulation of Competitive 
Practices, pp. 154, 218. 

41 THomas C. BLAISDELL, JR., op. cit., supra, p. 179-180, 259. 
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These charges, if true, would be serious, but they are 
untrue. 

Orders have been issued by the Commission against 
top-flight companies in the steel, petroleum, automobile, 
textile, paper, chemical, tobacco, pharmaceutical, distill- 
ing, glass, candy, aluminum, electrical equipment, rubber 
tire, building materials, food and grocery, motion pic- 
ture, railroad equipment, plumbing supply, toilet goods, 
sporting goods, and dozens of other industries. 

“Small business”, “partnerships or individual traders” 
and “firms of moderate size and abbreviated lineage” 
comprise the majority of the respondents against whom 
the Commission has issued orders, just as they comprise 
the majority of the defendants against whom the Attorney 
General has obtained convictions, injunctions and consent 
decrees under the antitrust laws. In 1925 certain com- 
mentators on the Commission stated that “it is probable 
that the unmistakable intention of Congress to condemn 
the methods of competition formerly associated with mo- 
nopolization of the market and the establishment of trust 
supremacy was itself a deterrent to the continued em- 
ployment of such methods. This, with the growing real- 
ization of the indirect economic penalties from the popu- 
lar obloquy attaching to the interference by dominant 
concerns in the operations or affairs of their lesser rivals, 
may well account for the negligible citations of so-called 
trusts in complaints of this character. In other words, it 
is probable that there has been in reality but slight oc- 
casion for prosecution of combinations on this score.” “ 

“Big business” and “nationally known” companies are 
so greatly outnumbered by “small business”, “partner- 
ships or individual traders” and “firms of moderate size 
and abbreviated lineage” that inevitably there are nu- 
merically more lawbreakers among the latter than among 
the former class. 


42 National Industrial Conference Board, Public Regulation of Competitive 
Practices, pp. 154-155. 
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A review of the cases above summarized in this article 
shows that neither the Commission nor the Attorney 
General have stayed their hand in the prosecution of “big 
business” and “nationally known” companies, and that 
the Commission, because of the larger number of pro- 
ceedings that it has been able to complete, has prosecuted 
more top-flight companies in more industries than has the 
Attorney General. 

On June 16, 1938, a Temporary National Economic 
Committee was created by joint Resolution of Congress 
comprising three Senators, three Congressmen, and rep- 
resentatives of six departments of the government; viz., 
the Department of Justice, the Treasury Department, the 
Department of Commerce, the Department of Labor, the 
Securities and Exchange Commission, and the Federal 
Trade Commission. 


Beginning December 19, 1938, this Committee held 
public hearings, and in its preliminary report to Congress 


transmitted July 14, 1939, the Committee stated that 
“practices which destroy the natural effects of competi- 
tion are widely current in the American economy. . 
That the antitrust statutes . . . have been circumvented 
was clearly demonstrated. . . . The Committee finds 

. the pervasive existence of restraints of trade. The 
Committee is of the opinion that the sooner the wide- 
spread existence of monopolistic practices in commerce 
is recognized and acknowledged, the sooner the country 
can get down to the business of determining what to do 
about it.” “ 

“Use of the criminal remedy”, the Temporary Nation- 
al Economic Committee continued, “makes it extremely 
difficult to keep clearly before the public, the business 
community, and the courts the all-important fact that the 


43 Investigation of Concentration of Economic Power, Letter from the Chair- 
man of the Temporary National Economic Committee transmitting a Preliminary 
Report pursuant to Public Resolution No. 113, 76th Cong., Ist Sess., Sen. Doc. 
No. 95. July 17, 1939. Referred to the Committee on the Judiciary and ordered 
to be printed, pp. 12-13. 
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antitrust laws must be regarded primarily as an economic 
instrument and not as a moral tract. The connection be- 
tween the idea of criminality and the idea of some sort 
of moral obloquy is deeply rooted both in the law and in 
the national psychology. In consequence, it is frequently 
very difficult to enforce criminal penalties for unlawful 
acts which have a pernicious economic effect but which 
are done by responsible and reasonably well-intentioned 
men; and, conversely, responsible and normally law- 
abiding businessmen who have engaged in conduct in 
violation of the antitrust laws with harmful economic 
consequences, but who have had no intention of moral 
wrongdoing, feel outraged by the institution of criminal 
proceedings against them. There are, moreover, many 
technical difficulties in the way of a successful criminal 
prosecution, e. g., the Government has to prove its case 
beyond a reasonable doubt rather than by a preponder- 
ance of evidence as in civil actions; and the Government 
may not appeal from adverse decisions. . . . As a prac- 
tical matter it is impossible to get jail sentences, due 
probably to the respectable character of defendants in- 
volved, and to the fact that the offense is usually not one 
involving moral turpitude. . . . Finally, the indictment 
process is sometimes extremely unfair to persons who 
have been forced into a combination in restraint of trade 
by the necessity of survival in a complex business struc- 
ture. . . . The adding of suitable civil remedies to the 
antitrust procedure will create an enforcement method 
which, in the ordinary case not involving moral turpitude, 
is not only fairer but more effective.” “ 

The absence of moral turpitude in most violations of 
the antitrust laws has been emphasized in addresses and 
statements by Thurman Arnold, Assistant Attorney Gen- 
eral, in charge of the Antitrust Division of the Depart- 
ment of Justice.” 


44 Ibid, 19. 
45 Speaking on April 28, 1938, before the Trade and Commerce Bar Association 
at New York, Mr. Arnold said: “Violation of antitrust laws is more like the 
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The difficulty of ascertaining what the antitrust laws 
actually prohibit has also been emphasized by Assistant 
Attorney General Arnold and his associates in the Anti- 
trust Division of the Department of Justice.*° 


crime of reckless driving under pressure of haste or necessity than it is like 
conduct indulged in by those who are commonly called criminals. . . . This is 
the kind of a crime committed by those who violate antitrust laws, under 
various business pressures to expand and to get as much of the market as pos- 
sible.” Speaking on June 15, 1938, before the Advertising Federation of 
America at Detroit, Mr. Arnold said: “Actually the violation of antitrust laws 
by great industrial leaders does not usually fall in that class of offenses which 
involve moral turpitude. It is more like passing through a traffic light at high 
speed without the intention of harming anyone. . . . Antitrust violations are 
not like murder and kidnapping. To treat them the same because they are both 
crimes is like applying the same remedy to cancer and cholera because they 
are both diseases. . . . The necessity of taking personal and human considera- 
tion out of the enforcement of the law is peculiarly important in antitrust cases, 
because they are offenses not committed by single individuals but by coddinated 
groups. Some of these individuals are taking orders from others.” In a state- 
ment issued Aug. 1, 1938, regarding activities of the medical profession in the 
District of Columbia, Mr. Arnold stated: “It is therefore important to repeat 
that an indictment for violation of the antitrust laws does not necessarily 
charge a crime involving moral turpitude. Thus, in the present case the Depart- 
ment does not take the view that the offenses committed are crimes which reflect 
upon the character or high standing of the persons who may be involved. The 
analogy to which this proceeding should be compared is that of a prosecution 
for reckless driving, committed by a person of distinction and good-will who is 
in a hurry to meet his legitimate engagements.” Speaking on Sept. 3, 1938, 
before the Independent Bankers Association at St. Paul, Mr. Arnold said: 
“The second major difficulty which confronts the antitrust enforcing officers is 
the prevalence of violations by respectable businessmen. They are often care- 
less and ignorant rather than malicious—the result of long years of sporadic 
enforcement. . . . This situation will not be solved by hanging mottoes of 
fair play on the four posts of the ring. The trouble has been that due to inade- 
quate policing, the referee has been absent in most sections of American industry. 
We should not blame great industrial organizers. In a hard played game, an 
aggressive team will go as far as the imposition of penalties permits or else 
it will lose to the team which does. If a single industry turns buccaneer, all 
decent industries in the group must follow, in the absence of a referee.” Speak- 
ing on Oct. 1, 1938, before the Missouri Bar Association at St. Louis, Mr. 
Arnold said: “In the past the antitrust laws . . . have been treated as a 
moral issue . . . The issue has been confused by the notion that we are trying 
to determine whether great business organizers were bad men or good men. 
Moral issues should have no more to do with the economic problem of the 
Sherman Act than they have in traffic regulation. . . . It is not an assault on 
wicked individuals. It is an orderly means by which the general provisions of 
an economic law are made concrete through the application to conditions of a 
particular industry.” To the same effect see also Assistant Attorney General 
Arnold’s Nov. 7, 1938, statement regarding the consent decrees in the automo- 
bile finance cases, and his Jan. 26, 1939, address before America’s Town Meet- 
ing of the Air at New York, and his Feb. 2, 1939, address before the Economic 
Club at New York, and his May 22, 1939, address before the National Asso- 
ciation of Purchasing Agents at San Francisco, and his July 7, 1939, address 
before the Temporary National Economic Committee at Washington. 


46 Speaking on April 28, 1938, before the Trade and Commerce Bar Asso- 
ciation of New York, Mr. Arnold said: “I know that you all realize that anti- 
trust policy touches fields and boundaries which recede as you approach them 
and disappear each time you try to stake them out. Definiteness and precision 
in this area have been impossible even for the courts. . . . It is a well known 
fact that businessmen have always found difficulty in interpreting the policy of 
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Assistant Attorney General Arnold and his associates 
have repeatedly emphasized that acts which in one in- 
dustry are not violations of the antitrust laws in another 
industry may be violations of these laws.“ 


the Department of Justice. The need for information on its policy is evidenced 
by the countless memoranda which are submitted to the Department in the 
hope of getting some indication of the Department’s attitude. The rulings of no 
other department can give that information, because it is what the Department 
of Justice is going to do and not what other departments think which is 
important to business men.” Speaking on June 15, 1938, before the Advertising 
Federation of America at Detroit, Mr. Arnold said: “The reasons for the 
absence of a definitely stated antitrust policy in the past has been due to the 
confusion about that policy.” Broadcasting on Aug. 19, 1938, on “The Anti- 
trust Laws, Their Past and Future,” Mr. Arnold said: “Of course, application 
of the various antitrust acts today is not as clear as it should be.” Speaking 
on Sept. 3, 1938, before the Independent Bankers Association at St. Paul, Mr. 
Arnold said: “Therefore in scarcely any of our present industrial situations is 
the application of the law clear.” Speaking on Sept. 12, 1938, before the Essex 
County Bar Association at Newark, N. J., Holmes Baldridge, Special Assistant 
to the Attorney General, stated: “Broad interpretation of the antitrust laws 
by the Court has made enforcement uncertain and difficult. The sweeping lan- 
guage of the Sherman Act, condemning all contracts and combinations in 
restraint of trade, provided the Court with no definite yardstick by which to 
measure violations. Gradually, the Court has developed restrictions on the law. 
The many and diverse factors considered in determining violations generally, 
which have confused both the enforcement agency and those doing business there- 
under, are: The size or percentage of the industry controlled; the form of 
combination, whether by merger, holding company, loose association, stock 
acquisition or purchase of assets; the existence of actual competition in the 
industry after completion of merger; lack of potential competition; indulgence 
in predatory practices; intent to monopolize; monopolistic power to exclude 
competitors or fix prices; economic efficiencies of the consolidation, and fraud. 
The Court has emphasized first one factor then another in determining viola- 
tions. In one case the combination will be condemned because of major control 
of an industry; in another percentage of control, although dominant, may not 
be considered fatal. . . . The changing emphasis by the Court has left both 
businessmen and the government in doubt as to just what type of business 
organization is lawful.” To the same effect see also Assistant Attorney Gen- 
eral Arnold’s Oct. 1, 1938, address before the Missouri Bar Association at 
St. Louis, and his Feb. 2, 1939, address before the Economic Club at New 
York and his July 10, 1939, address before the American Bar Association at 
San Francisco. 


47 Speaking on April 28, 1938, before the Trade and Commerce Bar Associa- 
tion, Mr. Arnold stated: “General provisions and formulz can never eliminate 
the use of discretion and judgment because the fundamental distinctions be- 
tween efficient size and monopoly control and between the maintenance of 
orderly market and industrial empire building are too vague. They can become 
concrete only where they are localized and applied to conditions of a particular 
industry. No rule which has to apply to completely unlike conditions under 
dissimilar situations can ever be more than the statement of an ideal. We 
already have complete public acceptance of the ideal. What we lack is a series 
of public applications of that ideal to particular industries which will give 
it more definite application.” Speaking on June 15, 1938, before the Advertis- 
ing Federation of America at Detroit, Mr. Arnold said: “No governmental 
group that I know of desires either to break up efficient mass production, or to 
justify combinations going beyond efficient mass production, which are instru- 
ments arbitrarily assessing inflexible prices. The question as to which side of 
the line any particular industry falls can be determined not by arguing con- 
flicting principles but by factual investigation. . . . There remains to be dis- 
cussed the application of the principle of antitrust legislation to the dissimilar 
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To meet these conditions, which Attorney General 
Arnold and his associates so realistically and courageous- 
ly have stated, the Temporary National Economic Com- 
mittee has recommended civil remedies which would 


situations and the varied industries with which my division of the department 
deals. Here the need for concreteness in the application of the law is recognized 
by the Department. How can we do this with the tools at hand? Can the anti- 
trust law be clarified by any general blanket formula? I think not. The appli- 
cation of the principle of the Sherman Act necessarily requires the exercise of 
judgment on two questions which must be answered by the Department of 
Justice every time a prosecution is commenced. The first is this: Does the 
particular combination go beyond the necessities of efficient mass production and 
become an instrument of arbitrary price control? The second question is: Does 
any particular arrangement affecting marketing practices tend merely to create 
orderly marketing conditions in which competitors can exist, or is it an 
instrument to maintain rigid prices? Obviously answer to these questions can 
only be a question of controlled judgment made after factual investigation of 
the particular industry.” In a statement issued July 20, 1938, regarding the 
motion picture industry, Mr. Arnold said: “The application of the general 
principles of the antitrust laws to particular industries demands distinctions 
which cannot be drawn in advance of the production of actual proof. They can 
only be staked out with respect to particular industries through the clarifying 
process of judicial action.” Broadcasting on Aug. 19, 1938, on “The Antitrust 
Laws, Their Past and Future,’ Mr. Arnold stated: “A law like the Sherman 
Act obtains concrete meaning only when applied to concrete situations. The 
Sherman Act is interpreted according to a rule of reason. This means that it 
is not a question of breaking up large businesses into small ones regardless of 
their efficiency. This is neither the ideal of the policy of the Sherman Act, nor 
should it be the ideal of further antimonopoly legislation. No government 
group that I know of desires to break up efficient mass production. We only 
desire to condemn combinations going beyond efficient mass production which 
have become instruments arbitrarily affixing inflexible prices or exercising 
coercive power. . . . The line between efficient mass production and industrial 
empire building cannot be drawn in the abstract. It can only be clarified with 
respect to particular industries.” In a statement issued Aug. 28, 1938, re- 
garding the first Madison (Wisconsin) Oil case, Mr. Arnold said: “The 
line between combinations producing efficiency of orderly marketing practices 
and those which lead to industrial empire building and inflexible prices or 
coercion is one that has no meaning in the abstract. It must be defined with 
respect to particular industries. Activities which would be illegal in the 
distribution of milk might constitute no precedent in the distribution of Oil.” 
Speaking on Sept. 3, 1938, before the Independent Bankers Association of St. 
Paul, Mr. Arnold said: “How are we going to discover the application of the 
antitrust laws to a particular situation? The answer to this is that we can 
do it only by actual enforcement. A decision defining what are reasonable rules 
with respect to clearance in exhibiting moving pictures throws no light whatever 
on what is reasonable in controlling the surplus supply of milk. The law will 
never be defined in respect to movies until that particular case has been fought 
out. . . . The boundaries of the application of the law to every industry is 
yet to be determined. It can only be determined by bringing the cases; push- 
ing the frontiers of the antitrust law to whatever extent the courts deem that 
their logic will carry them. . . . The third difficulty with antitrust enforce- 
ment is the fact that it requires constant legislative correction, as well as 
judicial interpretation. We have developed no methods by which we can ob- 
tain that legislative correction in particular industries where it is needed. The 
techniques of mass production today require large organizations. These organ- 
izations have their own peculiar difficulties which cannot be solved by blanket 
amendments relating to dissimilar industries. The remedy is to provide a 
method whereby particular situations in which the antitrust laws go either too 
far or not far enough may be brought to the attention of Congress. In other 
words, one function of antitrust prosecution would be to crystallize and focus 
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“treat a violation of the antitrust laws as a kind of tort 
against the national economy and the general public in- 
terest, for which an appropriate civil action may be 
brought by the United States.” “ 


If the Temporary National Economic Committee is 
seeking a fairer and more effective method for procuring 
a wide-spread observation of the antitrust laws, the Com- 
mittee should study the accomplishment of the Commis- 
sion in respect of “resale price maintenance” cases, “boy- 
cott by combination” cases, and “price conspiracy” cases 
described in this article. 

The Commission can impose no fines, no imprisonment 
and no forfeitures. 

All that the Commission can do is to issue, after trial 
or on agreed statements of fact, orders to “cease and de- 
sist”’. 

For violations of the Commission’s orders, the At- 
torney General since 1938 can institute actions to recover 
civil penalties, which already have proved more prompt 
and effective than proceedings in which the Attorney 
General has had to bring defendants into the courts a 
second time under the antitrust laws. 

Mass production and mass distribution have justified 
their place in the business world, and in the conditions 
envisaged by the Temporary National Economic Com- 





attention on economic conditions in particular industries which need adjustment.” 
Speaking on Dec. 5, 1938, before the Temporary National Economic Committee 
at Washington, Mr. Arnold said: “The problems of the building trades are 
not the problems of the movies. The solution of milk tells us nothing about 
problems of steel. Under the case by case procedure of the Department of 
Justice, each business practice may be examined with respect to the particular 
interest and individuals involved.” To the same effect see also Assistant 
Attorney General Arnold’s Oct. 1, 1938, address before the Missouri Bar Asso- 
ciation at St. Louis, and his Jan. 26, 1939, address before America’s Town 
Meeting of the Air at New York, and his Feb. 2, 1939, address before the 
Economic Club at New York, and his May 22, 1939, address before the National 
Association of Purchasing Agents at San Francisco, and the Sept. 12, 1938, 
address of Holmes Baldrige, Special Assistant to the Attorney General, before 
the Essex County Bar Association at Newark, New Jersey, and the Oct. 24, 
1938, address of Wendell Berge, Special Assistant to the Attorney General, 
before the National Oil Marketers Association at Chicago. 


48 Investigation of Concentration of Economic Power. Letter from the 
Chairman of the Temporary National Economic Committee, pp. 19-20. 
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mittee what is needed is an effective large-scale method 
of mass enforcement of the antitrust laws, for what the 
Committee has described as “the ordinary case not in- 
volving moral turpitude” but involving “responsible and 
reasonably well-intentioned men . . . and normally law- 
abiding businessmen . . . who have had no intention 
of moral wrongdoing.” 

Coéperation between the Commission and the Attor- 
ney General has continued throughout the Commission’s 
existence. 

The combined experience of the Commission and the 
Attorney General seems to point to three conclusions: 

First, that the greatest advances in the interpretation 
of the antitrust laws, in fields involving new questions or 
close questions of law and fact, have been achieved by 
the Attorney General in injunction suits under the anti- 
trust laws; and 

Second, that against racketeers and other defendants 
who are outside the Temporary National Economic Com- 
mittee’s category of “the ordinary case not involving 
moral turpitude” and “respectable character of defend- 
ants” and “responsible and reasonably well-intentioned 
men . . . and normally law-abiding businessmen . 
who have had no intention of moral wrongdoing”, juries 
are as ready to enforce the criminal penalties of the anti- 
trust laws as they are to enforce the criminal penalties of 
any other laws; and 

Third, that “in the ordinary case not involving moral 
turpitude”, compliance with the antitrust laws by the 
rank and file of American businessmen can be procured 
more fairly and effectively by the Commission through 
orders to “cease and desist”, issued after trial or on agreed 
statements of fact, than by the Attorney General through 
the slower procedural methods of injunctions, convic- 
tions, and consent decrees under the antitrust laws.“ 


49 For the statistical compilations of various classes of proceedings conducted 
by the Commission and the Attorney General discussed in this article I am 
indebted to A. A. Clifford Hansen, Park A. Doing and Irving T. Bush of my 
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legal staff and of the New York Bar. Careful search of the law reviews, the 
text writers, the trade regulation services, the official reports of the Commis- 
sion’s decisions, the successive annual reports of the Commission and the 
Attorney General, the Attorney General’s summary of cases instituted by the 
United States under the Federal Antitrust laws, and the reports, statements 
and “releases” published by the Commission and the Attorney General since 1915 
has disclosed no compilations as comprehensive and detailed as these. In pre- 
paring these compilations, it has been necessary to check against all of the 
above sources and sometimes against mimeographed copies of Commission’s 
complaints not yet printed which have been courteously furnished to me by the 
Commission’s Docket Division, and printed or mimeographed copies of bills in 
equity, decrees and indictments which have been courteously furnished to me by 
the Antitrust Division of the Department of Justice. 





UNFAIR COMPETITION AND THE FEDERAL 
TRADE COMMISSION * 


MILTON HANDLER 
Associate Professor of Law, Columbia University 


The legislation creating the agency whose twenty-fifth 
anniversary is being celebrated in this volume has, like its 
sister statute, the Sherman Antitrust Act, “a generality 
and adaptability comparable to that found to be desirable 
in constitutional provisions. It does not go into detailed 
definitions which might either work injury to legitimate 
enterprise or through particularization defeat its purposes 
by providing loopholes for escape.” * ‘The administrative 
experience in the prohibition of “unfair methods of com- 
petition”* during the past quarter-century proves that a 


lack of particularity in legislation can be a source of weak- 
ness as well as strength. A standard sufficiently elastic to 
be adaptable to changed conditions is by its very nature 


susceptible of divergencies of construction. “Unfair com- 
petition” meant all things to all men in 1914. There was 
no uniformity of opinion in Congress concerning the acts 
and practices which were to be outlawed by the Commis- 
sion.* The uncertainty of the legislators was mirrored in 


* Grateful acknowledgment is made to my heavy indebtedness to Morton L. 
Leavy, Esq., of the New York Bar, for his valuable assistance in the preparation 
of this article. 


1 Appalachian Coals, Inc., v. United States, 288 U. S. 344, 360, 53 Sup. Ct. 
471, 77 L. ed. 825 (1933). 

2§5, Federal Trade Commission Act, 38 Stat. 719 (1914), 15 U. S. C. § 45 
(1934). 

3 Mr. Montague discovered that the statutory phrase “unfair methods of com- 
petition” was used in the Congressional debates by the sponsors of the measure 
in at least eight different senses. His enumeration in Unfair Methods of Com- 
petition (1915) 25 Yate L. J. 20, 29-30, was as follows: 

“(a) Every act of passing off one’s business or goods for another’s. 

“(b) All methods of competition tending to restraint of trade or monop- 
oly which have been forbidden by the Sherman Law. 

“(c) Substantially all violations of the antitrust laws, including even 
wrongs arising from interlocking directorates and allied incorporate director- 
ships. 

“(d) All unfair methods of stifling competition. 

“(e) All other acts which the ‘Commission . . . decides . . . may lead 
to y= toed or restraint of trade’ though not now forbidden by the Sher- 
man Act. 


11 [ 399 ] 
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the early opinions of the Circuit Courts of Appeal, which 
differed widely in their construction of the scope and con- 
tent of the Commission’s jurisdiction.* For more than 
half of its existence, the Commission’s authority over even 
elementary forms of unfair competition was surrounded 
with doubt.’ This uncertainty, fortunately, is rapidly be- 
ing dissipated as a result of recent court rulings * and legis- 
lation,’ but it has taken a large part of this quarter-century 
for the powers of the Commission to become reasonably 
well-defined. Whether the Commission would have been 
more successful in the elimination of unfair trade prac- 
tices and the elevation of standards of business morality 
had it operated under a more specific and detailed stand- 
ard is a matter of speculation, but it must be recognized 
that much of its difficulties derive from the indefiniteness 
and obscurity of the Congressional mandate. 

The story of the judicial frustration of the Commission’s 
efforts to set a plane of competition at a decent level has 
been too frequently told to require repetition." A general 
standard is adaptable only if given a flexible interpreta- 
tion. In the famous Gratz case,’ the first case before the 


“(f) All other acts affecting a competitor for which ‘a remedy lies either 
at law or in equity.’ 

“(g) All other acts which either affect a competitor and are ‘against pub- 
lic morals’ or in any way interfere with economic ‘efficiency’ though hereto- 
fore quite lawful and not forbidden by the Sherman Law or by any other 


w. 
“(h) All other acts comprehended within the meaning which ‘unfair com- 
petition’ has today in common parlance and in literature.” 


For a summary of the divergent views, see Handler, Jurisdiction of Federal 
Trade Commission Over False Advertising (1931) 31 Cor. L. Rev. 527, 536-9. 


5 Id. at 530. 


6 E.g., F. T. C. v. Algoma Lumber Co., 291 U. S. 67, 54 Sup. Ct. 315, 78 L. 
ed. 655 (1934); F. T. C. v. Keppel & Bro., 291 U. S. 304, 54 Sup. Ct. 423, 
78 L. ed. 814 (1934) ; ; F. T. C. v. Standard Education Society, 2 U. S. 112, 
58 Sup. Ct. 113, 82 L. ed. 141 (1937). 


™The Wheeler-Lea Act, 52 Stat. 111 (1938), 15 U. S. C. Supp. IV §2 
(1939). See New Standard of Legality Under Amended Trade Commission 
Act, C. C. H. Trapg Rec. Comments No. 1 (June, 1938). 


8 See Watkins, An Appraisal of the Work of the Federal Trade Commis- 
sion (1932) 32 Cor. L. Rev. 272; Jurisdiction of Federal Trade Commission 
Over False Advertising, supra note 4; Handler, Unfair Competition (1936) 
oss) i, Rev. 175, 237; BLAISDELL, Tue FeperaL TrapE CoMMISSION 

2) ¢. 5 


9F. T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 
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Supreme Court involving the scope of the Commission’s 
jurisdiction, the statute received a rigid construction 
which forced the Commission’s powers into three fixed 
and unyielding categories. The Court in its oft-quoted 
dictum limited the authority of the Commission to (a) re- 
straints of trade, (b) monopoly, and (c) practices which 
prior to 1914 had been regarded as deceptive, fraudulent 
or oppressive by the courts. Under this static concep- 
tion, the statutory standard was deprived of its capacity 
for development, and the judgment of the courts given 
primacy over that of the specialized administrative tribu- 
nal entrusted by Congress with the regulation of com- 
petition. 

The Gratz case was not the only blow received by the 
Commission at the hands of the Supreme Court. In Fed- 
eral Trade Commission v. Klesner,” the Supreme Court 
arrogated to itself the determination of whether proceed- 
ings by the Commission were in the public interest, and 
in so doing, gave jurisdictional effect to directional lan- 
guage of the statute. In Federal Trade Commission v. 
The Raladam Company,” the power of the Commission 
to forbid false advertising was limited to the cases where 
injury is sustained by an honest competitor. The authority 
and the prestige of the Commission were greatly limited 
by rulings which gave lip service to the direction in the 
statute that the findings of fact of the Commission should 
be conclusive if supported by evidence, while subjecting 
the Commission’s findings to a review at least as searching 

10“The words ‘unfair methods of competition’ are not defined by the statute, 
and their exact meaning is in dispute. It is for the courts, not the Commission, 
ultimately to determine as matter of law what they include. They are clearly 
inapplicable to practices never heretofore regarded as opposed to good morals 
because characterized by deception, bad faith, fraud or oppression, or as 


against public policy because of their dangerous tendency unduly to hinder 
competition or create monopoly.” (Per McReynolds, J. at p. 427.) 

11280 U. S. 19, 50 Sup. Ct. 1, 74 L. ed. 138 (1929). The decision of the 
Court is discussed in (1929) 43 Harv. L. Rev. 285; (1930) 28 Micu. L. Rev. 
923; (1931) 17 Va. L. Rev. 676. 

12 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 1324 (1931), commented upon 
in note (1933) 31 Micu. L. Rev. 804. The lower court decision is discussed 
in Jurisdiction of Federal Trade Commission Over False Advertising, supra 
note 4, and in (1930) 44 Harv. L. Rev. 129, and (1931) 40 Yate L. J. 617, 
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and comprehensive as is ordinarily vouchsafed the find- 
ings of an equity judge.” 

The decisions of the Circuit Courts of Appeal in cases 
which did not reach the Supreme Court were equally re- 
strictive. The Commission was repeatedly rebuffed in its 
efforts to adapt the concept of unfair competition to newer 
trading methods and to place the competitive process on a 
more stable and equitable foundation.* To accomodate 
itself to the restrictions thus imposed, the Commission 
was forced to concentrate its energies within the narrow 
confines of the field of action set by the courts, and to re- 
frain from a more experimental and venturesome exercise 
of its powers. 


Recent years have witnessed a marked improvement in 
the relations between the Commission and the courts, and 
much of the mischief wrought by the earlier unsympa- 
thetic and hostile rulings has been and is being undone. 
The change of judicial attitude is best illustrated by con- 


trasting the litigation record of the Commission during 
the first years of its existence with that of recent years. 


Four of the first five of the Commission’s orders re- 
viewed by the courts were brought before the Circuit 
Court of Appeals for the Second Circuit. Judge Ward, 
for the court, with monotonous regularity set aside the 
orders in the Gratz case,” forbidding full-line forcing; 
in the Ward Baking case,”* prohibiting free deals; in the 
New Jersey Asbestos case," interdicting the excessive and 
lavish entertaining of commercial buyers; and in the 


18F, T. C. v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 
408 (1923); American Tobacco Co. v. F. T. C., 9 F. (2d) 570 (C. C. A. 
2d, 1925), aff’d 274 U. S. 543, 47 Sup. Ct. 663, 71 L. ed. 1193 (1927). 

14See Jurisdiction of Federal Trade Commission Over False Advertising, 
supra note 4 

15 F, T. C. v. Gratz, 258 Fed. 314 (C. C. A. 2d, 1919), aff’d 253 U. S. 421, 
40 Sup. Ct. 572, 64 L. ed. 993 (1920). 

16 Ward Baking Co. v. F. T. C., 264 Fed. 330 (C. C. A. 2d, 1920) (reversal 


of the Commission’s order was predicated upon the absence of interstate 
commerce). 


1920)" Jersey Asbestos Co. v. F. T. C., 264 Fed. 509 (C. C. A. 2d, 
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Beech-Nut Packing case, condemning a scheme of re- 
tail price maintenance.” 

Equal hostility toward the Commission was manifested 
by the Supreme Court in the initial cases which came be- 
fore it. In the five-year period 1920-1924, the Commis- 
sion was successful in but two” of the seven cases deter- 
mined by the Court.” 

In contrast with this record, Chairman Freer of the 
Commission was able to state in a recent address: 


From January 1, 1933, to date, a period of nearly 7 years, 
102 Commission cases have been disposed of by the Federal 
courts, of which number 97 were decided favorably to the Com- 
mission. Of the five remaining cases, only two were out and out 
reversals, the other three being contempt proceedings in cases in 
which the Commission’s orders had been previously affirmed. The 
Commission has been reversed by the Supreme Court of the 
United States but once in more than eight years, and then (in a 
section 7 Clayton Act case) by a five to four opinion reversing a 
decision of a Circuit Court of Appeals. During this period, the 
Supreme Court has decided six cases in favor of the Commission, 
reversing unfavorable decisions by Circuit Courts of Appeals.” 


18 Beech-Nut Packing Co. v. F. T. C., 264 Fed. 885 (C. 4 A. 2d, 1920), 
reversed 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 307 (1922). 


19 The fifth case, and the only one in which the Commission was vic- 
torious, was Sears, Roebuck & Co. v. F. T. C., 258 Fed. 307 (C. C. A. 
7th, 1919). Two additional cases reached the Circuit Courts during this 
period, both of which involved procedural questions: F. T. C. v. Nulo- 
moline Co., 254 Fed. 988 (C. C. A. 2d, 1918) and National Harness 
Manufacturers’ Ass’n v. F. T. C., 261 Fed. 170 (C. C. A. 6th, 1919). 
Final decision in the latter case eventually resulted in a victory for the 
Commission: 268 Fed. 705 (C. C. A. 6th, 1920). 


20 F. T. C. v. Beech-Nut Packing Co., 257 U. S. 441, 42 Sup. Ct. 150, 66 L. ed. 
307 (1922); F. T. C. v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. Ct. 384 
66 L. ed. 729 (1922). In addition, the Commission was sustained per curiam 
in Mishawaka Woolen Manufacturing Co. v. F. T. C., 260 U. S. 748, 43 Sup. 
Ct. 247, 67 L. ed. 494 (1923) on the basis of the decision in the Beech-Nut 
Packing Co. case. 


21 The first seven cases before the Court were: F. T. C. v. Gratz, supra 
note 9; F. T. C. v. Beech-Nut Packing Co., 257 U. S. 441, 42 Sup. Ct. 150, 
66 L. ed. 307 (1922); F. T. C. v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. 
Ct. 384, 66 L. ed. 729 (1922); F. T. C. v. Curtis Publishing Co., supra note 13; 
F. T. C. v. Sinclair Refining Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 
(1923); F. T. C. v. Raymond Bros.-Clark Co., 263 U. S. 565, 44 Sup. Ct. 162, 
68 L. ed. 448 (1924); F. T. C. v. American Tobacco Co., 264 U. S. 298, 
44 Sup. Ct. 336, 68 L. ed. 696 (1924). 


22 Address to the Washington Institute on Practice and Procedure Before 
Administrative Tribunals, Nov. 16, 1939, p. 14. The annual report for 1939 
summarizes the litigation record for the fiscal year ending June 30: Circuit 
Courts—successful in 17 cases, defeated in 2; District Courts—successful in 
10 cases, defeated in 1. In addition, the Supreme Court denied petitions for 
writs of certiorari in 2 cases sought by respondents. New York Times, Dec. 29, 
1939, p. 31, col. 8. 
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The statistics tell but part of the story. There have 
been significant doctrinal changes. The ratio decidendi 
of the Gratz case has in effect been overruled by Federal 
Trade Commission v. Keppel.” ‘The Raladam case was 
overturned by the Wheeler-Lea Amendments.“ The 
Klesner case still retains its vitality, but its principal effect 
has been to exclude from the Commission’s jurisdiction 
minor peccadillos and invasions of private rights.” The 
Commission having come of age and being now one of the 
“respectable” administrative agencies, its findings of fact 
are being accorded much greater weight by the courts to- 
day than heretofore. 

This is not to say that uncertainty as to the precise limits 
of the Commission’s jurisdiction over unfair competition 
does not still persist. More outstanding than the doctrinal 
modifications to date are the changed attitude of the 
courts towards the Commission and the present tendency 
of judges to accord a flexible interpretation to the adapt- 
able words of the statute. 


So much has already been written upon the subject of 
the Commission’s jurisdiction over unfair competition” 
and the landmark cases so extensively reviewed that fur- 
ther analysis and criticism appears to be supererogatory. 


23291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 814 (1934). 

24 Supra note 7. 

25 Flynn & Emrich Co. v. F. T. C., 52 F. (2d) 836 (C. C. A. 4th, 1931). 
The Klesner case has had serious effect upon the Commission’s jurisdiction 
over paid-testimonials. See Northam Warren Corp. v. F. T. C., 59 F. (2d) 
196 (C. C. A. 2d, 1932). See note, Jurisdiction of Federal Trade Commission 
Over Paid Testimonial Advertising (1933) 1 Gro. Wasu. L. Rev. 249; and 
infra p. 424. 

26 An extensive bibliography of publications prior to 1931 is contained in the 
Appendix to Jurisdiction of Federal Trade Commission Over False Advertising, 
supra note 4 at 553. Of the additional material published since that date see 
BLAISDELL, supra note 8; Norwoop, TRADE PRACTICE AND Price Law (1938) ; 
Watkins, supra note 8; Ely, Work of the Federal Trade Commission (1932) 
7 Wisc. L. Rev. 195; Recent Trends in Interpretation of the Federal Trade 
Commission Act (1934) 32 Micu. L. Rev. 1142; Nims, Unfair Competition 
by False Statements or Disparagement (1935) 19 Corn. L. Q. 63; Nature and 
Scope of Unfair Competition Under the Federal Trade Commission Act (1935) 
21 Va. L. Rev. 545; Unfair Competition (1936) 21 Iowa L. Rev. 175, 237; 
Schechter, Trade Morals and Regulation; the American Scene (1937) 6 Forp- 
HAM L. Rev. 190; Handler, Control of False Advertising Under the Wheeler- 
Lea Act (1939) 6 Law anp ContTeM. Pros. 91; Lindahl, The Federal Trade 
Commission Act as Amended in 1938 (1939) 47 J. Pot. Econ. 497. 
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An inventory of the acts and practices forbidden by the 
Commission with the sanction of the courts, should, how- 
ever, be useful. As the Commission in its Annual Report” 
summarizes its doctrinal contribution in a list of 27 meth- 
ods of competition which it has condemned as violative 
of section 5 of the Federal Trade Commission Act, the 
administrative and judicial concepts of unfair methods of 
competition can be conveniently contrasted by summar- 
izing the court rulings under the appropriate items of the 
Commission’s list. 


FALSE ADVERTISING AND MISBRANDING 


1. The use of false or misleading advertising, calculated to 
mislead or deceive the purchasing public to their damage and to 
the injury of competitors. 

2. Misbranding of fabrics and other commodities respecting the 
materials or ingredients of which they are composed, their quality, 
purity, origin, source, attributes or properties, history or nature 
of manufacture, and selling them under such names and circum- 
stances that the purchaser would be misled in these respects.”® 


The authority of the Commission over false advertising 


and misbranding was early sustained,” and the most fruit- 


27 ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION (1938) pp. 70-75. 

The Commission is charged with enforcement of §§2, 3, 7, 8 of the Clayton 
Act. Rulings involving such sections are excluded from the Commission’s list 
of unfair trade practices and are not discussed herein. The Robinson-Patman 
Act Amendments to §2 are being considered in separate articles in this sym- 
posium. See Sawyer, Administration of Paragraph 2 (a) of the Robinson-Pat- 
man Act, infra p. 469; Oppenheim, —— of the Brokerage Provision 
of the Robinson-Patman Act, infra p. 511 

The Commission has not been very successful with its orders under § 3, except 
where the exclusive arrangement was accompanied by resale price maintenance. 
Butterick Co. v. F. T. C., 4 F. (2d) 910 (C. C. A. 2d, 1925), cert. den. 267 U.S. 
602, 45 Sup. Ct. 462, 69 L. ed. 808 (1925) ; Q. R. S. Music Co. v. F. T. C., 12 F. 
(2d) 730 (C. C. A. 7th, 1926); cf., F. T. C. v. Curtis Pub. Co., supra note 13; 
F. T. C. v. Sinclair Ref’g Co., supra note 20; F. T. C. v. Gratz, supra note 9; 
F. T. C. v. Paramount Famous-Lasky Corp., 57 F. (2d) 152 (C. C. A. 2d, 1932). 
See F. T. C. Enforcement of Section 3 of the Clayton Act, infra p. 639. Section 7 
is fully considered in Industrial Mergers and the Antitrust Laws (1932) 32 Cot. 
L. Rev. 179. There appears to have been no serious effort to enforce § 8. 

28 Paragraphs 1 and 2 relate to false or misleading advertising and misbrand- 
ing in general. The Commission has chosen to segregate particular species of 
misrepresentation and to designate them as separate types of unfair practices. 
See paragraphs 10, 16, 18, 19, 22 and 27, infra. Our discussion will follow the 
Commission’s arrangement, but there must of necessity be a good deal of over- 
lapping. The general comments made in connection with paragraphs 1 and 2 are 
equally applicable to the later paragraphs which treat of specific forms of 
misrepresentation. 

29F, T. C. v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. Ct. 384, 66 L. ed. 
an CE Sears, Roebuck & Co. v. F. T. C., 258 Fed. 307 (C. C. A. 

th, 1919). 
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ful as well as the most voluminous work of the Commis- 
sion has been in this field. Its orders are concerned with 
a wide diversity of fraudulent practice and mendacious 
claims. There is now a long line of judicial decisions 
affirming orders forbidding misrepresentations as to the 
quality and character of goods,” misrepresentations as to 
therapeutic or medicinal value,” misrepresentation of 
business status, and misrepresentation as to the origin of 
products.” 

The condemnation of false advertising constitutes one 
of the signal achievements of the Commission. The rem- 
edies of the common law were ineffective to curb this prac- 
tice’ and by the weight of authority false advertising 
was not regarded as unfair competition actionable at the 
suit of a competitor except under limited and special cir- 
cumstances.” Despite the magnitude of the task, the Com- 
mission has made considerable progress in the elimination 


30 Royal Baking Powder Co. v. F. T. C., 281 Fed. 744 (C. C. A. 2d, tak 
Guarantee Veterinary Co. v. F. TC. 285 Fed. 853 (C. C. A. 2d, 1922) ; Tc 
v. Balme, 23 F. (2d) 615 (C. C. ‘A. 2d, 1928), cert. den. 277 U. S. 598, i Sup. 
Ct. 560, 72 L. ed. 1007 (1928) ; F. T. C. v. Non-Plate Engraving Co., 49 F. (2d) 
766 (C. C. A. 2d, 1931); National Silver Co. v. F. T. C., 88 F. (2d) 425 
(C. C. A. 2d, 1937). 

31 EF. G. Hughes, Inc. v. F. T. C., 77 F. (2d) 886 (C. C. A. 2d, 1935); J. G. 
Dodson v. F. T. C., II Statutes and Decisions Pertaining to the Federal Trade 
Commission 303 (C. C. A. 6th, 1935), cert. den. 296 U. S. 623, 56 Sup. Ct. 145, 
80 L. ed. 443 (1935); Electro Thermal Co. v. F. T. C., 91 F. (2d) 477 
(C. C. A. 9th, 1937) ; Belmont Laboratories, Inc., v. F. T. C., 103 F. (2d) 538 
4 a ir A. 3d, 1939) ; Justin Haynes & Co. v. F. T. C., 105 F. (2d) 988 
(od A. 2d, '1939), cert. den. Dec. 4, 1939, C. C. H. Trade Reg. Service, &th 
ed., 125000; Capon Water Co. v. F. T. C., 107 F. (2d) 516 (C. C. A. 3d, 1939). 

32 F, T. C. v. Pure Silk Hosiery Mills, 3 F. (2d) 105 (C. C. A. 7th, 1924) ; 
F. T. C. v. Royal Milling Co., 288 U. S. 212, 53 Sup. Ct. 335, 77 L. ed. 706 
(1933) ; Brown Fence & Wire Co. v. F. T. C., 64 F. (2d) 934 (C. C. A. 6th, 
1933); F. T. C. v. Mid-West Mills, Inc., 90 F. (2d) 723 (C. C. A. 7th, 1937) ; 
L. & C. Mayers Co., Inc. v. F. T. C., 97 F. (2d) 365 (C. C. A. 2d, 1938); 
Bear Mill Mfg. Co., Inc. v. F. T. C., 98 F. (2d) 67 (C. C. A. 2d, 1938); Edu- 
cators Association, Inc. v. F. T. C., C. C. H. Trade Reg. Service, 8th ed., 
7 25353 (C. C. A. 2d, 1939). 

33 Sears, Roebuck & Co. v. F. T. C., 258 Fed. 307 (C. C. A. 7th, 1919); 
F. T. C. v. Bradley, 31 F. (2d) 509 (C. C. A. 2d, 1929); F. T. C. v. Walker’s 
New River Mining Co., 97 F. (2d) 457 (C.C. A. 4th, 1935) ; Bayuk Cigars, Inc., 
v. F. T. C., C. C. H. Trade Reg. Service, 8th ed., If 25264, 25290 (C. C. A. 3d, 
1939) ; H. N. Heusner & Son v. F. T. C., C. C. H. Trade Reg. Service, 8th ed., 
7 25307 (C. C. A. 3d, 1939) ; El Moro Cigar Co. v. F. T. C., 107 F. (2d) 429 
(C. C. A. 4th, 1939). 

34 False and Misleading Advertising (1929) 39 Yate L. J. 22. 


35 Td. at p. 34; HANDLER, CASES AND MATERIALS ON TRADE REGULATION 
(1937) pp. 723- 738. 
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of false and misleading advertising. The fact that much 
still remains to be done does not detract from the im- 
portance of its achievement. The Commission, it will be 
observed, cautiously includes in its definition of the offense 
the element of competitive injury. The limiting effects of 
the Raladam decision have been overcome by the recent 
Wheeler-Lea Amendments which widen the Commis- 
sion’s jurisdiction over “unfair or deceptive acts or prac- 
tices” as well as “unfair methods of competition.” *° The 
recent legislation in addition vests more specific powers 
over false advertising in the food and drug industry and 
strengthens the arm of the Commission by new and more 
effective remedies. Though unhappily defective in some 
respects,” the new legislation, if sympathetically con- 
strued, should enable the Commission to elevate the stand- 
ards of advertising practice in these industries. 

The courts have manifested in recent years an unfor- 
tunate tendency to modify orders of the Commission pro- 
hibiting the use of deceptive brands and names, by allow- 
ing the continued use of the misleading term if accom- 
panied by a statement of the truth. Thus, the Supreme 
Court permitted the Royal Milling Co. to retain the word 
“Milling” as part of its corporate title provided it added 
the qualifying words “Not Grinders of Wheat.” ** Sim- 
ilar qualifications have been prescribed by the lower 
courts.” 


36 Federal Trade Commission Act, as amended, § 5, 15 U. S. C. Supp. V § 45 
(1939). See New Standard of Legality Under Amended Trade Commission Act, 
supra note 7; note (1939) 39 Cor. L. Rev. 259. 


37 ny The Control of False Advertising Under the Wheeler-Lea Act, supra 
note 26. 


ose Milling Co. v. F. T. C., 288 U. S. 212, 53 Sup. Ct. 335, 77 L. ed. 706 

39 Fluegelman v. F. T. C., 37 F. (2d) 59 (C. C. A. 2d, 1930) (use of 
“Satinmaid” and “Satinized” to be qualified to show fabric was of a cot- 
ton content); F. T. C. v. Good-Grape Co., 45 F. (2d) 70 (C. C. A. 6th, 
1931) (deceptive corporate title retained if qualified to show product was an 
artificially colored and flavored imitation) ; F. T. C. v. Mid-West Mills, 90 F. 
(2d) 723 (C. C. A. 7th, 1937) (jobber permitted to use deceptive corporate 
title if clearly indicating by appropriate words that it neither owns nor operates 
mills) ; Bear Mill Mfg. Co. v. F. T. C., 98 F. (2d) 67 (C. C. A. 2d, 1938) 
(same) ; Educators Association, Inc. v. F. T. C., C. C. H. Trade Reg. Service, 
8th ed., 125353 (C. C. A. 2d, 1939) (commercial corporation permitted upon 
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The addition of a qualifying phrase will rarely counter- 
act the evil effects of the deceptive brand or name. If the 
Commission’s orders are to possess any vitality, the re- 
straint must be complete and unqualified. Exceptional 
circumstances may at times warrant a temporary suspen- 
sion of the order or a mitigation of the severity of total 
prohibition, but in the long run the public interest will be 
best served if no compromise is made with falsity. 


COMMERCIAL BRIBERY 


3. Bribing buyers or other employees of customers and pros- 
pective customers, without the latters’ knowledge or consent, to 
secure or hold patronage. 


The Commission has attempted to stamp out both the 
cruder forms of bribery as well as the more subtle meth- 
ods of showering gratuities and entertainment upon cus- 
tomers and their employees,** but it was early discouraged 
by the courts from devoting the time and energy which 
the repression of this practice requires. The Commission’s 
orders have been set aside, either because they related to 
transactions regarded by the courts as intrastate in char- 
acter “’ or because the courts were not prepared to go as 
far as the Commission in condemning the “wining and 
dining” of buyers and the bestowal of gifts and other non- 
pecuniary“ favors. It seems clear from the cases, how- 
ever, that cash bribes in interstate transactions can be for- 
bidden by the Commission.” 


proper qualification to use corporate title signifying that it is a teachers’ organ- 
ization; but cf., F. T. C. v. Army & Navy Trading Co., 88 F. (2d) 776 (App. 
D. C. 1937). 

Similarly, the operation of Commission orders has been suspended in recent 

cases for a period of two years to enable respondent to prepare itself for > 
time when it must begin to tell the truth. Bayuk Cigars, Inc. v. F. T. 
C. C. H. Trade Reg. ete 8th ed., 9 25264, 25290 (C. C. A. 3d, 193057 
H. N. Heusner & Son v. F. T. C., C. C. H. Trade Reg. Service, 8th ed., 
7 25307 (C. C. A. 3d, 1939). But see El Moro Cigar Co. v. F. T. C:, 107 F. 
(2d) 429 (C. C. A. 4th, 1939). 

40 Note (1928) 28 Cor. L. Rev. 799, 803. 

41 Winslow v. F. T. C., 277 Fed. 206 (C. C. A. 4th, 1921), cert. den. 258 
U. S. 618, 42 Sup. Ct. 272, 66 L. ed. 793 (1922). 

42.N. J. Asbestos Co. v. F. T. C., 264 Fed. 509 (C. e A. 2d, 1920); Kinney 
Rome Co. v. F. T. C., 275 Fed. 665 (C. C. A. 7th, 1921). 

mT. FT. Hurst v. F. T. C., 268 Fed. 874 (E. D. Va. 1920); F. T. C. v. 
Grand Rapids Varnish Co., 41 F. (2d) 996 (C. C. A. 6th, 1929); but cf., N. J. 
Asbestos Co. v. F. T. C., 264 Fed. 509 (C. C. A. 2d, 1920). 
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By prohibiting commercial bribery, the Commission 
has made a juristic contribution to the law of unfair com- 
petition, since such conduct, though condemned at com- 
mon law“ and by statute*® has never been held to be ac- 
tionable at the suit of a competitor.“ 


TRADE SECRETS 


4. Procuring the business or trade secrets of competitors by 
espionage or bribing the employees, or by similar means. 


The power of the Commission to forbid the improper 
acquisition of another’s trade secrets does not appear to 
have been litigated. —The Commission’s orders as well as 
the phraseology used in its definition of the practice indi- 
cates that its censure is not limited to the procurement of 
information constituting a technical trade secret at com- 
mon law.*’ As the courts at common law have fashioned 
reasonably efficient remedies for the protection of trade 
secrets,** it is questionable whether there is need for inter- 
vention by the Commission to protect interests which are 
essentially private in nature. 


INDUCING BREACH OF EMPLOYMENT CONTRACTS 


5. Inducing employees of competitors to violate their contracts 
and enticing away employees of competitors in such numbers or 


44 While there is a large body of case law dealing with the problem of com- 
mercial bribery, the decisions are concerned primarily with the validity of con- 
tracts induced by bribery, and the rights and liabilities of delinquent agents. 
HANDLER, supra note 35, 859; note (1928) 28 Cor. L. Rev. 799. 

45 Criminal statutes of which that of New York (Penal Law § 439 (1)) 
is typical, have been enacted in approximately one-third of the states. For a 
collection of these statutes, see Legis.(1932) 45 Harv. L. Rev. 1248, 1249. 

46 Aside from the decree of the lower court in Associated Press v. Interna- 
tional News Service, 240 Fed. 983 (S. D. N. Y. 1917), aff'd 245 Fed. 244 
(C. C. A. 2d, 1917), there does not appear to be any reported case in which 
commercial bribery practiced by the defendant was restrained at the suit of a 
competitor. The Supreme Court did not discuss this aspect of the case. 248 
U. S. 215, 39 Sup. Ct. 68, 69 L. ed. 211 (1918). 

47 Standard Car Equipment Co., 1 F. T. C. D. 144 (1918); Allen Sales Serv- 
ice, 1 F. T. C. D. 459 (1919); United States Hoffman Machinery Corp., 
5 F. T. C. D. 439 (1923). As to whether customers’ lists constitute trade secrets 
at common law, compare Colonial Laundries v. Henry, 48 R. I. 332, 138 Atl. 47 
(1927) with Progress Laundry Co. v. Hamilton, 208 Ky. 348, 270 S. W. 834 
(1925). See (1917) 30 Harv. L. Rev. 655; (1923) 23 A. L. R. 420; (1925) 
34 A. L. R. 399; (1927) 27 Cor. L. Rev. 339; (1928) 54 A. L. R. 350. 

48 For a full discussion, see Nims, UNFarr COMPETITION AND TRADE MARKS 


(1929) c. 11; note (1919) 19 Cor. L. Rev. 233; note (1930) 14 Minn. L. 
Rev. 546. 
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under such circumstances as to hamper or embarrass the com- 
petitors in the conduct of their business. 


This practice has been condemned by orders,“ and 
Trade Practice Conference rulings.” The efficacy of the 
common law remedy and the distinctly private nature of 
the wrong might well impel the Commission to leave to 
the individual suitor vindication of his rights, except per- 
haps where inducing breach of contract is part of a mo- 
nopolistic scheme to suppress competition. Inducing 
breach of contract is one of the established competitive 
torts” but whether it may be regarded as an “unfair 
method of competition” has not yet been determined by 
the Courts. 

DISPARAGEMENT 


6. Making false and disparaging statements respecting competi- 
tors’ products, their value, safety, etc., and competitors’ business, 
financial credit, etc., in some cases under the guise of ostensibly 
disinterested and specially informed sources or through purported 
scientific but in fact misleading demonstrations or tests. 


The paucity and uncertainty of authority makes gen- 
eralization concerning the Commission’s authority over 
this practice somewhat hazardous. Despite some unfa- 
vorable rulings” there is reason to believe that the 
Commission will ultimately be sustained.” Like false ad- 
vertising, disparagement involves the circulation of false- 
hoods, the misrepresentation in the one case relating to the 


49F, T. C. v. Standard Car Eqiupment Co., 1 F. T. C. D. 144 (1918); 
F. T. C. v. Sunlight Creameries, 4 F. T. C. D. 55 (1921); F. T. C. v. E. O. 
Olson, 8 F. T. C. D. 449 (1925). 

50 Creamery Industry (1919) C. C. H. Trade Reg. Service, 8th ed., § 12501; 
Subscription Book Publishers (1924) C. C. H. Trade Reg. Service, 8th ed., 
712513; Anti-Hog Cholera Serum and Virus (1925) C. C. H. Trade Reg. 
Service, 8th ed., J 12516. 

51 Sayre, Inducing Breach of Contract (1923) 36 Harv. L. Rev. 663; Car- 
penter, Interference with Contract Relations (1928) 41 Harv. L. Rev. 728. 

52 John Bene & Sons, Inc. v. F. T. C., 299 Fed. 468 (C. C. A. 2d, 1924) 
(order reversed when it appeared that the disparaged product was misbranded, 
as the public has no interest in the protection of a misbranded article), Utah- 
Idaho Sugar Co. v. F. T. C., 22 F. (2d) 122 (C. C. A. 8th, 1927) (order 
reversed for lack of jurisdiction on the ground that there was no interstate 
commerce involved) ; Philip Cary Mfg. Co. v. F. T. C., 29 F. (2d) 49 (C. C. A. 
6th, 1928) (evidence regarded as insufficient, and order of Commission 
reversed). 

53 Sears, Roebuck & Co. v. F. T. C., 258 Fed. 307 (C. C. A. 7th, 1919); 
Chamber of Commerce of Minneapolis v. F. T. C., 13 F. (2d) 673 (C. C. A. 
8th, 1926); F. T. C. v. Wallace, 75 F. (2d) 733, 734-5 (C. C. A. 8th, 1935). 
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goods advertised and in the other to the product of com- 
petitors. Moreover, the woeful inadequacy of the private 
remedy makes intervention by the government imperative 
if the practice is effectively to be suppressed.” 


THREAT OF PATENT INFRINGEMENT SUITS 


7. Widespread threats to the trade of suits for patent infringe- 
ment arising from the sale of alleged infringing products of com- 
petitors, such threats not being made in good faith, but for the 
purpose of intimidating the trade and hindering or stifling com- 
petition, and claiming and asserting, without justification, exclu- 
sive rights in public names of unpatented products. 

The comments made with regard to inducing breach of 
contract are appropriate to this practice.*” In the two 
cases that have come before the court the Commission’s 
orders have been set aside.” ‘The elimination of this prac- 
tice might well be left to the private litigant, who nor- 
mally will require no prodding to put a halt to a practice 
jeopardizing his very business existence.” 


TRADE BOYCOTTS 


8. Trade boycotts or combinations of traders to prevent cer- 
tain wholesale or retail dealers or certain classes of such dealers 
from procuring goods at the same terms accorded to the boycot- 
ters or conspirators, or to coerce the trade policy of their com- 
petitors or of manufacturers from whom they buy. 

Although the boycott by trade groups has been sternly 
denounced by the common law and the Sherman Act,” 
there is both room for and need of action by the Commis- 
sion. The private suitor seeking to enforce his common 
law rights is handicapped by difficulties of proof and by 
lack of resources should the boycott be successful. Pro- 
ceedings under the Sherman Act are cumbersome and ex- 
pensive. The Commission’s procedure is well suited to 
detection and ultimate prohibition of the boycott, but the 
pace at which it normally proceeds naturally limits the 

54 HANDLER, op. cit. supra note 8, pp. 196 ff. 

55 See ibid. paragraph 5. 

66 Henser v. F. T. C., 4 F. (2d) 632 (C. C. A. 7th, 1925); Flynn & Emrich 
Co. v. F. T. C., 52 F. (2d) 836 (C. C. A. 4th, 1931). 


57 See HANDLER, Op. cit. supra note 8, pp. 200-1. 
58 HANDLER, op. cit. supra note 8, at pp. 202-9 and 219. 
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practical usefulness of its intervention. Effective Com- 
mission action in this field would require issuance of cease 
and desist orders with a celerity of which the Commission 
has not as yet proved itself capable. Although the Com- 
mission has issued many orders against boycotts and has 
been highly successful with the courts’ review of such or- 
ders,” it has not yet succeeded in uncovering and stamping 
out the covert and sinister use of boycott devices by mo- 
nopolistic organizations. 


PASSING OFF 


9. Passing off goods or articles for well and favorably known 
products of competitors through appropriation or simulation of 
such competitors’ trade marks, labels, dress of goods, etc., with 
the capacity and tendency unfairly to divert trade from the com- 
petitors, and/or with the effect of so doing to their prejudice and 
injury and that of the public. 


Since the term “unfair competition” has its origin in 
passing-off cases,’ it perhaps may be deemed paradoxical 
to suggest that passing-off should not be one of the unfair 
methods of competition to which the Commission should 
direct its attention. Here again, the private remedy be- 
ing adequate,” it is questionable whether public funds 
should be expended for the protection of private rights. 
There are, of course, cases where the brands and the man- 
ner of their use are so deceptive as to warrant action by a 
public body. The distinction is well illustrated by the 
Masland” and Klesner™ cases. Respondents in the Mas- 
land case sold a product known as “Duraleather,” an imi- 


59 National Harness Mfg. Association v. F. T. C., 268 Fed. 705 (C. C. A. 6th, 
1920); Western Sugar Refining Co. v. F. T. C., 275 Fed. 725 (C. C. A. 9th, 
me Wholesale Grocers’ Association of El Paso v. F. T. C., 277 Fed. 657 
(C. C. A. 5th, 1922); Arkansas Wholesale Grocers’ Association v. F. T. C., 
18 F. (2d) 866 (C. C. A. 8th, 1927), cert. den. 275 U. S. 533, 48 Sup. Ct. 29, 
78 L. ed. 411 (1927) ; Butterick Publishing Co. v. F. T. C., 85 F. (2d) 522 
(C. C. A, 2d, 1936); cf., F. T. C. v. Wallace, 75 F. (2d) 733 (C. C. A. 8th, 
1935). Commission orders were reversed in Raymond Bros.-Clark Co. v. 
F. T. C., 263 U. S. 565, 44 Sup. Ct. 162, 68 L. ed. 448 (1924); Utah-Idaho 
Sugar Co. v. F. T. ... 22 F. (2d) 122 (C. C. A. 8th, 1927). See also, Montague, 
Federal Trade Commission’s Jurisdiction Over Practices in Restraint of Trade, 
supra p. 365. 

60 DERENBERG, TRADE MARK PROTECTION AND UNFAIR TRADING (1936) c. II. 

61 HANDLER, Op. cit. supra note 8, at pp. 182-192. 

62 Masland Duraleather Co. v. F. T. C., 34 F. (2d) 733 (C. C. A. 3d, 1929) ; 
cf, wren Rug Co. v. F. T. C., 35 F. (2d) 733 (C. C. A. 3d, 1929). 

T. C. v. Klesner, 280 U. S. 19, 50 Sup. Ct. 1, 74 L. ‘ed. 138 (1929). 
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tation leather. The Commission found that the brand not 
only infringed upon the registered mark “Duro” used by 
a competitor on real leather but falsely implied that the 
product on which it was used consisted of genuine leather. 
The Klesner case involved the use of the trade name “The 
Shade Shop,” in alleged violation of the rights of the first 
user of the name. The Commission was sustained in the 
first and reversed in the second case, the Supreme Court 
intimating that the repression of trade mark infringement 
and the simulation of another’s brand were beyond the 
purview of the Commission’s authority.“ There are, how- 
ever, several rulings of the Circuit Courts of Appeal up- 
holding the Commission’s orders,” and it is not improb- 
able that its power to forbid this species of unfair com- 
petition will be sustained notwithstanding the objections 
to which we have adverted. 


REBUILT PRODUCTS 
10. Selling rebuilt, second-hand, renovated, or old products 
or articles made from used or second-hand materials as and for 
new. 

Prior to 1914 a seller guilty of such fraud would be 
liable to the purchaser,” but not to a competitor for un- 
fair competition. The Commission is to be commended 
for its efforts to curb this dishonest practice, and its orders 
have been affirmed in the few cases presented to the 
courts.” 

ENGROSSING 


11. Paying excessive prices for supplies for the purpose of 
buying up same and hampering or eliminating competition. 


This practice bears a strong resemblance to the ancient 
and overlapping offenses of forestalling, engrossing and 


64 Supra note 63 at 25-9. 

65 Juvenile Shoe Co. v. F. T. C., 289 Fed. 57 (C. C. A. 9th, 1923) cert. den., 
263 U. S. 705, 44 Sup. Ct. 34, 68 L. ed. 516 (1923); F. T. C. v. Real Products 
Corp., 90 F. (2d) 617 (C. C. A. 2d, 1937) ; cf., F. T. C. v. Balme, 23 F. (2d) 
Ns C. A. 2d, 1928), cert. den. 277 U. S. 598, 48 Sup. Ct. 560, 72 L. ed. 1007 

66 See HANDLER, op. cit. supra note 8, at 230-1. 

67 Fox Film Corp. v. F. T. C., 296 Fed. 353 (C. C. A. 2d, 1924); cf., Con- 
solidated Book Publishers, Inc. v. F. T. C., 53 F. (2d) 942 (C. C. A. 7th, 1931) 
cert. den. 286 U. S. 553, 52 Sup. Ct. 578, 76 L. Ed. 1288 (1932). 
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regrating,” and deals with the type of conduct which many 
of the sponsors of the 1914 legislation expected would re- 
ceive the major part of the Commission’s attention.” ‘The 
elimination of fraud and the elevation of standards of 
business morality is a highly desirable objective, but more 
important than the purification of competition is its pres- 
ervation. Only a few orders have been issued by the Com- 
mission against the practice, none of which has been judi- 
cially reviewed.” 


BoGus INDEPENDENTS 
12. Using concealed subsidiaries, ostensibly independent, to 
obtain competitive business otherwise unavailable, and making 
use of false and misleading representations, schemes, and prac- 
tices to secure representatives and make contacts. 

The use of bogus independents has been restrained 
under the Sherman Act” and to some extent condemned 
at common law when part of a scheme to drive a com- 
petitor out of business.” While the orders of the Com- 
mission have not been tested in the Courts, the monopolis- 


tic character of the practice brings it clearly within the 
Commission’s jurisdiction.” 


68 See ILLINGWoRTH, AN INQUIRY INTO THE LAws, ANCIENT AND MODERN, 
RESPECTING FORESTALLING, REGRATING AND INGROSSING (1800); Jones, His- 
torical Development of the Law of Business Competition (1926) 35 Yate L. J. 
905. See also HANDLER, CASES AND MATERIALS ON TRADE REGULATION (1938) 
pp. — Naujoks, Monopoly and Restraint of Trade (1928) 4 Wisc. L. 
Rev. 387. 

6° The political and legislative history of the Act has been well told in HEN- 
DERSON, THE FEDERAL TRADE COMMISSION (1924) c. I. See also THoRNTON, 
CoMBINATIONS IN RESTRAINT OF TRADE (1928) c. XLVI; Jones, Historical De- 
velopment of the Law of Business Competition (1927) 36 Ya.e L. J. 352. 

7 The practice was condemned in F. T. C. v. American Agricultural Co., 
1 F. T. C. D. 226 (1918), and F. T. C. v. United Rendering Co., 3 F. T. C. D. 
284 (1921). 

71 Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 
619 (1910); Patterson v. United States, 222 Fed. 599 (C. C. A. 6th, 1915) 
cert. den. 238 U. S. 635, 35 Sup. Ct. 939, 59 L. ed. 1499 (1915); Monarch 
Tobacco Works v. American Tobacco Co., 165 Fed. 774 (C. C. W. D. Ky. 
1908); see also United States v. Du Pont de Nemours & Co., reported in 
Decrees and Judgments in Federal Antitrust Cases 195 (1911); United States 
v. General Electric Co., id. 267 (1911); United States v. Central-West Pub- 
lishing Co., id. 359 (1912). (Consent decrees.) 

72 Cf., Dunshee v. Standard Oil Co., 152 Ia. 618, 132 N. W. 371 (1911). 

7™ The Commission has issued cease and desist orders against the practice in 
F. T. C. v. Fleischmann Co., 1 F. T. C. D. 119 (1918); F. T. C. v. Armour 
& Co., 1 F. T. C. D. 430 (1919); F. T. C. v. St. Louis Lightning Rod Co., 
3 F. T. C. D. 327 (1921); F. T. C. v. Kaumograph Co., 20 F. T. C. D. 1 
(1934); F. T. C. v. Crancer, 14 F. T. C. D. 245 (1930), petition for enforce- 
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LOTTERIES 


13. Using merchandising schemes based on a lot or chance. 


Here, as in the case of false advertising, the Commission 
has made a substantial addition to the law of unfair com- 
petition. The lottery as a sales promotional device, 
though variously condemned as illegal, was not treated as 
an unfair competitive practice at common law.“ The 
Commission has devoted much energy to the prevention 
of this improper method of sales stimulation and has made 
great progress in its elimination. The courts, following 
the epoch-making decision of the Supreme Court in the 
Keppel™ case, have uniformly upheld the Commission.” 


RESALE PRICE MAINTENANCE 


14. Codperative schemes and practices for compelling whole- 
salers and retailers to maintain resale prices fixed by a manufac- 
turer or distributor for resale of his product. 


A large number of Commission orders dealing with the 
general problem of resale price maintenance have been 
affirmed by the courts.“ An interesting jurisprudence has 


ment dismissed without prejudice, on petition of petitioner, 76 F. (2d) 1008 
(C. C. A. 8th, 1935). The wording of the last part of the paragraph is some- 
what indefinite and obscure, and appears to relate to conduct more fraudulent 
than monopolistic. 


74For a discussion of the entire problem, including the state statutes, see 
Pickett, Contests and Lottery Laws (1932) 45 Harv. L. Rev. 1196. In Feather- 
stone v. Independent Service Station Association, 10 S. W. (2d) 124 (Tex. Civ. 
App. 1928) a competitor was granted an injunction against the violation of a 
lottery statute by the defendant. 


™F, T. C. v. Keppel & Bro., 291 U. S. 304, 54 Sup. Ct. 423, 78 L. ed. 
814 (1934). 


7™ Walter H. Johnson Candy Co. v. F. T. C., 78 F. (2d) 717 (C. C. A. 7th, 
1935); Hofeller v. F. T. C., 82 F. (2d) 647 (C. C. A. 7th, 1936), cert. den. 
299 U. S. 557, 57 Sup. Ct. 18, 81 L. ed. 410 (1936) ; F. T. C. v. McLean & Son, 
84 F. (2d) 910 (C. C. A. 7th, 1936), cert. den. 299 U. S. 590, 57 Sup. Ct. 117, 
81 L. ed. 435 (1936); F. T. C. v. Martoccio Co., 87 F. (2d) 561 (C. C. A. 
8th, 1937) ; Chicago Silk Co. v. F. T. C., 90 F. (2d) 689 (C. C. A. 7th, 1937) ; 
F. T. C. v. Muller Co., 97 F. (2d) 563 (C. C. A. Ist, 1938); F. T. C. v. 
American Candy Co., 97 F. (2d) 1001 (C. C. A. 7th, 1938); Ardelle v. F. T. C., 
101 F. (2d) 718 (C. C. A. 9th, 1939); Minter v. F. T. C., 102 F. (2d) 69 
(C. C. A. 3d, 1939); Bunte Bros., Inc. v. F. T. C., 104 F. (2d) 996 (C. C. A. 
7th, 1939); National Candy Co. v. F. T. C., 104 F. (2d) 999 (C. C. A. 7th, 
1939), cert. den. Nov. 13, 1939, C. C. H. Trade Reg. Service, 8th ed., § 25000; 
Ostler Candy Co. v. F. T. C., C. C. H. Trade Reg. Service, 8th ed., [25309 
(C. C. A. 10th, 1939). 


™7F, T. C. v. Beech-Nut Packing Co., supra note 21; Mishawaka Woolen 

Mfg. Co. v. F. T. C., 283 Fed. 1022 (C. C. A. 7th, 1922), cert. den. 260 

U. S. 748, 43 Sup. Ct. 247, 67 L. ed. 494 (1923); Butterick Co. v. F. T. C,, 
12 
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been developed in which fine distinctions are drawn be- 
tween that which is permissible and that which is pro- 
hibited in the control of resale prices by the manufac- 
turer.” This part of the Commission’s work has been 
rendered academic to a large extent by the enactment of 
fair trade acts in forty-four states ‘* and the passage of the 
Miller-Tydings Act.” It is somewhat ironical that con- 
duct constituting a restraint of trade and unfair method 
of competition should now become a method of fair trad- 
ing, and the non-observance of the stipulated price by the 
retailer, once encouraged by Federal law, should now be 
denounced as an unfair trade practice. 


COMBINATIONS IN RESTRAINT OF TRADE 


15. Combinations or agreements of competitors to enhance 
prices, maintain prices, bring about substantial uniformity in 
prices or to divide territory or business, to cut off competitors’ 
source of supply, or to close markets to competitors, or otherwise 
restrain or hinder free and fair competition. 


The Commission has issued many orders forbidding 


divers forms of codperative action of a restrictive nature. 
Very few of these orders have been reviewed by the 
courts.” In the main, the Commission has not made any 


4 F. (2d) 910 (C. C. A. 2d, 1925), cert. den. 267 U. S. 602, 45 ae. Ct. 
462, 69 L. ed. 808 (1925); Oppenheim, Oberndorf & Co. v. F. T. 5 F. 
(2d) 574 (C. C. A. 4th, 1925); Hills Bros. v. F. T. C, 9 F. (aa 481 
(C. C. A. 9th, 1926), cert. den. 270 U. S. 662, 46 Sup. Ct. 471, 70 L. ed. 787 
(1926) ; Toledo Pipe-Threading Mach. Co, v. F. T. C.,, ll F. (2d) 337 
eG ‘A. 6th, 1926); Moir v. F. T. C., 12 F. (2d) 22 (Cc C. A. Ist, 1926) ; 
Cream of Wheat Co. v. F. T. Cc. 4 &. ’(2d) 40 (C. C. A. 8th, 1926); J. W. 
Kon Co. v..F. T. C., 2 F. (2d) a «C. ©. A. a ee): Shakespeare Co. v. 
F. T. C., 50 F. (2d) 758 (1931); Armand Co. v. F. T. C., 78 F. (2d) 707 
(C. C. A. 2d, 1935), cert. den. 296 U. S. 650, 56 Sup. Ct. 309, 80 L. ed. 463 
(1935). Contra: F. T. C. v. American Tobacco Co., 274 U. S. 543, 47 Sup. Ct. 

663, 71 L. ed. 1193 (1927); Harriet Hubbard Ayers, Inc. v. F. 7. c.. 3 ¥. 
(2d) 274 (C. C. A. 2d, 1926), cert. den. 273 U. S. 759, 47 Sup. Ct. 473, 71 L.. ed. 
878 (1927). See also, Montague, supra note 59. 

78 See note (1920) 21 Int. L. Rev. 389; note (1927) 27 Cor. L. Rev. 183; 
note (1927) 75 U. or Pa. L. Rev. 248. 

79 See OPPENHEIM, RECENT Price Controt Laws (1939). The statutes are 
collected in C. C. H. Trade Reg. Service, 8th ed., 2804 ff. For a discussion 
of the effect of the state acts, see McLaughlin, Fair Trade Acts (1938) 86 U. 
or Pa. L. Rev. 803; Clothier, Legislation in Restraint of Trade (1937) 
12 Tempre L. Q. 3; note (1937) 6 Geo. Wasu. L. Rev. 110. 

8050 Stat. 693 (1937), 15 U. S. C. Supp. V §1 —). discussed Legis. 
(1937) 51 Harv. L. Rev. 336; (1937) 37 Cor. L. R. 1429 

81 F. T. C. v. Pacific States Paper Trade Association, 273 U. S. 52, 47 Sup. 
Cte. 25, 71 L. ed. 534 (1927): cf., F. T. C. v. Wallace, 75 F. (2d) 733 
(C. C. A. 8th, 1934). See also, Montague, supra note 59. 
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substantial contribution to the jurisprudence of restraint 
of trade. It has followed the lead of the Supreme Court 
and has issued orders against arrangements previously 
condemned under the Sherman Act by the Supreme 
Court.” 

PRICE MISREPRESENTATIONS 


16. Various schemes to create the impression in the mind of 
the prospective customer that he or she is being offered an oppor- 
tunity to make a purchase under unusually favorable conditions 
when such is not the case, with capacity and tendency to mislead 
and deceive many of the purchasing public into buying products 
involved in such erroneous belief, and/or with the effect so to do, 
to the injury and prejudice of the public and of competitors, such 
schemes including— 

(a) Sales plans in which the seller’s usual price is falsely rep- 
resented as a special reduced price made available on some pre- 
text for a limited time or to a limited class only, or involving 
false claim of special terms, equipment, or other privileges or 
advantages. 

(b) The use of the “free goods” or service device to create the 
false impression that something is actually being thrown in with- 
out charge, when, as a matter of fact, it is fully covered by the 
amount exacted in the transaction as a whole. 

(c) Use of misleading trade names calculated to create the 
impression that a dealer is a manufacturer or grower, importer, 
etc., selling directly to the consumer with resultant savings. 

(d) Use of pretended, exaggerated retail prices in connection 
with or upon the containers of commodities intended to be sold 
as bargains at lower figures. 

(e) Use of false or misleading representation that article of- 
fered has been rejected as non-standard or is, for some other 
special and unusual reason, offered at an exceptionally favorable, 
or other than its normal, price. 


The Commission has lumped together in this paragraph 
several varieties of misleading price claims and similar 
improper advertising practices. The Commission has 
been quite successful in the courts with orders of this 
kind, although not every species of price misrepresenta- 
tion has been litigated.™ 


82 The orders of the Commission are collected in Escu, SUMMARIES OF 
FEDERAL TRADE COMMISSION CASES IN RESTRAINT OF TRADE (1938), and 
analyzed in Trade Association Activities Forbidden by Federal Trade Com- 
mission, C. C. H. Trape Rec. Comments No. 2 (1938). 


88 Subparagraph (a): F. T. C. v. Standard Education Society, 302 U. S. 


112, 58 Sup. Ct. 113, 82 L. ed. 141 (1937); Sears, Roebuck & Co. v. F. T. C., 
258 Fed. 307 (C. C. A. 7th, 1919). Contra: Winston Co. v. F. T. C., 3 F. 
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FALSE PACKAGING 


17. Imitating or using standard containers customarily asso- 
ciated in the mind of the general purchasing public with standard 
weights or quantities of the product therein contained, to sell the 
public such commodity in weights or quantities less than the 
aforementioned standards, with capacity and tendency to deceive 
the purchasing public into believing that they are purchasing the 
quantities generally associated with the standard containers in- 
volved, and/or with the effect of so doing, and with tendency to 
divert trade from and otherwise injure the business of competi- 
tors who do not indulge in such practices and/or with the effect 
of so doing, to the injury of such competitors and to the prejudice 
of the public. 


While not without the stigma of illegality, this practice 
was not deemed unfair competition at common law. Here 
again the Commission is to be commended for removing 
from the field of competitive action a species of dishon- 
esty which, if left unchecked, might be destructive of 
markets and consumer confidence. The Commission was 
victorious in the one court case™ in which the validity of 
an order prohibiting this practice was litigated.* 


BUSINESS STATUS 


18. Concealing business identity in connection with the market- 
ing of one’s product, or misrepresenting the seller’s relation to 
others; for example, claiming falsely to be the agent or employee 
of some other concern or failing to disclose the termination of 
such a relationship in soliciting customers of such concerns, etc. 


This practice is but a variant of several of the practices 
described in paragraph 19, and can best be discussed in 
connection therewith.” 


(2d) 961 (C. C. A. 3d, 1925); Chicago Portrait Co. v. F. T..C., 4 F. (2d) 
759 (C. C. A. 7th, 1925), cert. den. 269 U. S. 556, 46 Sup. Ct. 19, 70 L. ed. 409 
(1928). (b) : Cf. Ward Baking Co. v. F. T. C.,, 264 Fed. 330 (C. C. A. 2d, 
" {; F. T. C. v. Pure Silk Hosiery Mills, Inc., 3 F. (2d) 105 
(C C. A. 7th, 1924); F. T. C. v. Royal Milling Co., 288 U. S. 212, 53 Sup. 
Ct. 335, 77 L. ed. 706 (1933); F. T. C. v. Mid- West Mills, 90 F. (2d) 723 
é<.. = A. 7th, 1937) ; Bear Mill Mfg. Co. v. F. T. C., 98 F. (2d) 67 
(C. C. A. 2d, 1938). (e): F. T. C. v. Army & Navy Trading Co., 88 F. 
. 716 (App. D. C. 1937). 
. v. Baltimore Paint and Color Works, Inc., 41 F. (2d) 474 (C. C. 
A. ath, 1930). 

85 Typical ay are — are F. T. C. v. Mountain Grove Creamery, 
Ice and Electric Co., 6 F +" D. 426 (1923); F. T. C. v. John P. Olsen, 
F.7.C Bw (1925) ; > F. T. C. v. Export Petroleum Co. I F. FT. c. DB. 
119 (1932). 

86 Compare discussions of bogus independents, supra, paragraph 12, and mis- 
representation of business status, supra, paragraph 1 
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ADVANTAGE OF DEALING WITH SELLER 


19. Misrepresenting in various ways the necessity or desira- 
bility or the advantages to the prospective customer of dealing 
with the seller, with the capacity and tendency to mislead and 
deceive many among the consuming public into dealing with the 
person or concern so misrepresenting, in reliance upon such sup- 
posed advantages, and to induce their purchases thereby, and/or 
with the effect of so doing, to the injury and prejudice of the 
public and of competitors, such as— 

(a) Misrepresenting seller’s alleged advantages of location or 
size, branches, domestic or foreign, dealers, etc. 

(b) Making false claim of being the authorized distributor of 
some concern, or of being successor thereto or connected there- 
with. 

(c) Alleged endorsement of a concern or product by the gov- 
ernment or by nationally known business organizations. 

(d) False claim by a dealer in domestic products of being an 
importer, or by a dealer of being a manufacturer, grower or nurs- 
ery, or by a manufacturer of some product of being also the 
manufacturer of the raw material entering into the product. 

(e) Claiming to be a manufacturer’s representative and outlet 
for surplus stock sold at a sacrifice, etc., when such is not the fact. 

(f) Representing that the seller is a wholesale dealer, grower, 
producer, or manufacturer, when in fact such representation is 


false. 

This paragraph provides further illustrations of the 
various types of business misrepresentations which the 
Commission has sought, with the support of the courts, 
to curb.” 

PRICE FIXING 


20. Use by business concerns associated as trade organizations 
or otherwise of methods which result, or are calculated to result, 
in the observance of uniform prices or practices for the products 
dealt in by them, with consequent restraint or elimination of com- 
petition, such as use of various kinds of so-called standard-cost 
systems, price lists, or guides, exchange of trade information, etc. 


This is but a particularization of devices of trade 
groups restraining trade covered by paragraph 15." 


87 Subparagraph (a): Sears, Roebuck & Co. v. F. T. C., 258 Fed. 307 

(C. C. A. 7th, 1919). (b): Cf., F. T. C. v. Real Products Corp., 90 F. (2d) 

es H a gen Veterinary Co. v. F. T. C., 285 

a C. v. Civil Service Training Bureau, Inc., 

79 F. (2d) 113 (C. al A. 6th, 1938). (d): This subparagraph is very similar 

in content to $16 (c), and the cases applicable to the latter may be cited 

here also. See supra note 83. (f): Brown Fence & Wire Co. v. F. T. C., 

64 F. (2d) 934 (C. C. A. 6th, 1933); L. & C. Mayers Co., Inc. v. F. T. C., 
7 F. (2d) 365 (C. C. A. 2d, 1938). 

88F. T. C. v. Pacific States Paper Trade Association, 273 U. S. 52, 47 Sup. 

Ct. 255, 71 L. ed. 534 (1927), rev’ing in part 4 F. (2d) 7 (C. C. A. 9th, 
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FRAUD 


21. Obtaining business through undertakings not carried out 
and through deceptive, dishonest, and oppressive devices cal- 
culated to entrap and coerce the customer or prospective cus- 
tomer, with the result of deceiving the purchasing public and in- 
ducing purchases by many thereof, and of diverting and tending 
to divert trade from competitors who do not engage in such false, 
misleading, and fraudulent representations, all to the prejudice 
and injury of the public and competitors, such practices in- 
cluding— 

(a) Obtaining by deceit prospective customer’s signature to a 
contract and promissory note represented as simply an order on 
approval ; 

(b) Obtaining agents to distribute the seller’s products through 
promising to refund the money paid by them should the product 
prove unsatisfactory, and through other undertakings not per- 
formed; or 

(c) Enforcing payments from purchasers in excess of contract 
terms, and enforcing the printed terms of purchase contracts, 
notwithstanding agents’ alterations therein. 


Not restricted by the common law requirements of dam- 
age, the Commission has been able to denounce as unfair 
methods of competition fraudulent conduct which: was 
actionable only at the suit of the defrauded party.” Busi- 
ness men should not be subjected to the pressures of the 
dishonest trader and the protean forms of dishonesty 
should be sternly repressed. 


MISLEADING TRADE NAMES 


22. Giving products misleading names so as to give them a 
value to the purchasing public or to a part thereof which they 
would not otherwise possess, with the capacity and tendency to 
mislead the public into purchasing the products concerned in the 
erroneous belief thereby induced, and with the tendency to divert 
and/or with the effect of diverting business from and otherwise 
injuring and prejudicing competitors who do not engage in such 


1925). Cf., Chamber of Commerce of Minneapolis v. F. T. C., 280 Fed. 45 
(C. C. A. 8th, 1922). For discussions of the legality under the Sherman Act 
of trade association price programs, see Handler, The Sugar Institute Case 
and the Present Status of the Antitrust Laws (1936) 36 Cov. L. Rev. 1; 
Fly, Observations on the Antitrust Laws, Economic Theory and the Sugar 
Institute Decisions (1936) 45 Yate L. J. 1339, 46 Yate L. J. 228; Donovan, 
Effect of the Decision in the Sugar Institute Case Upon Trade Association 
Activities (1936) 84 U. or Pa. L. Rev. 929. See also, Montague, supra 
note 59. 

89 For typical orders, see F. T. C. v. Boston Piano & Music Co., 3 F. T. 
C. D. 168 (1920); F. T. C. v. National Remedy Co., 8 F. T. C. D. 437 
(1925); F. T. C. v. Alexander-Martin Co. 15 F. T. C. D. 360 (1931); 
F, T. C. v. Times Sales Co., 25 F. T. C. D. 464 (1937). 
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practices, all to the prejudice of the public and of competitors, 
such as names implying falsely that— 

(a) The particular products so named were made for the gov- 
ernment or in accordance with its specifications and of corre- 
sponding quality, or are connected with it in some way, or in 
some way have been passed upon, inspected, underwritten, or en- 
dorsed by it; or 

(b) They are composed in whole or in part of ingredients or 
materials, respectively, contained only to a limited extent or not 
at all; or 

(c) They were made in or came from some locality famous 
for the quality of such products; or 

(d) They were made by some well and favorably known 
process, when as a matter of fact they were only made in imita- 
tion of and by a substitute for such process; or 

(e) They have been inspected, passed, or approved after meet- 
ing the tests of some official organization charged with the duty 
of making such tests expertly, disinterestedly, or giving such ap- 
proval; or 

(f{) They were made under conditions or circumstances con- 
sidered of importance by a substantial part of the general pur- 
chasing public; or 

(g) They were made in a country, place, or city considered of 
importance in connection with the public taste, preference or 
prejudice. 


Here again are set forth additional illustrations of the 
misrepresentations which the Commission will not tol- 
erate. Extensive judicial support of the Commission may 
be found for most of the practices listed.” 


90 Subparagraph (a): F. T. C. v. American Army and Navy Stores, Inc., 
II Statutes and Decisions Pertaining to the Federal Trade Commission 358 
(App. D. C. 1936); F. T. C. v. Army and Navy Trading Co., 88 F. (2d) 
776 (App. D. C. 1937). (b): F. T. C. v. Winsted Hosiery Co., 258 U. S. 483, 
43 Sup. Ct. 384, 66 L. ed. 729 (1922); Proctor & Gamble v. F. T. C., 11 F. 
(2d) 47 (C. C. A. 6th, 1926), cert. den. 273 U. S. 717, 47 Sup. Ct. 106, 71 L. 
ed. 856 (1926) ; Louis Leavitt v. F. T. C., 16 F. (2d) 1019 (C. C. A. 2d, 1926) ; 
Sea Island Thread Co. v. F. T. C., 22 F. (2d) 1019 (C. C. A. 2d, 1927),; 
F. T. C. v. Kay, 35 F. (2d) 160 (C. C. A. 7th, 1929); N. Fluegelman & Co., 
Inc. v. F. T. C., 37 F. (2d) 39D (CC. C. A. 2d, 1990); F. T.C. v. Cassoff, 3 
F. (2d) 790 (C. C. A. 2d, 1930); F. T. C. v. Good-Grape Co., 45 F. (2d) 70 
(C. C. A. 6th, 1931) ; Marietta Mfg. Co. v. F. T. C., 50 F. (2d) 641 (C. C. A. 
7th, 1931); F. T. C. v. Hoboken White Lead & Color Works, 67 F. (2d) 551 
(C. C. A. 2d, 1933); F. T. C. v. Algoma Lumber Co., 291 U. S. 67, 54 Sup. 
Ct. 315, 78 L. ed. 655 (1934). Orders set aside: Berkey & Gay Furniture Co. 
v. F. T. C., 42 F. (2d) 427 (C. C. A. 6th, 1930) ; Ohio Leather Co. v. F. T. C., 
45 F. (2d) 39 (C. C. A. 6th, 1930); James S. Kirk & Co. v. F. T. C., 59 F. 
(2d) 179 (C. C. A. 7th, 1932). (c): Franklin Coal Co. v. F. T. C., 17 F. (2d) 
1012 (C. C. A. 8th, 1926); Bayuk Cigars, Inc. v. F. T. C., II Statutes & De- 
ee Pertaining to the Federal Trade Commission 106 (C. C. A. 3d, 1930) ; 

T. C. v. Walker’s New River Mining Co., 79 F. (2d) 457 (C. C. A. 4th, 
1935) ; Bayuk Cigars Inc. v. F. T. C., C. C. H. Trade Reg. . oe, 8th ed. 
11 25264, 25290 (C. C. A. 3d, 1939); Heusner & Son v. F. &. «. = i 
Trade Reg. Service, 8th ed. 125307 (C. C. A. 3d, 1939); El | Sn Cigar Co. 
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SALES BELOW COST 


23. Selling below cost, with the intent and effect of hindering, 
stifling, and suppressing competition. 


There is no judicial support for the position taken by 
the Commission that sales below cost under the circum- 
stances outlined constitute an unfair method of competi- 
tion.” In Sears, Roebuck & Co. v. Federal Trade Com- 
mission,” the order forbade the false assertion that goods 
were being offered below cost rather than the practice of 
selling below cost. There is little doubt of the Commis- 
sion’s authority to prohibit such sales as part of a scheme 
to suppress competition. The interesting question arises 
where such sales are made without the qualifying intent 
and effect specified in the Commission’s definition. Of in- 
terest in this connection is the rapidly growing body of 
state legislation on below cost selling.” 


FOREIGN TRADE 


24. Dealing unfairly and dishonestly with foreign purchasers 
and thereby discrediting American exporters generally, with the 
effect of bringing discredit and loss of business to all manufac- 
turers and business concerns engaged in and/or seeking to en- 
gage in export trade, and with the capacity and tendency to do 
so, to the injury and prejudice of the public and of the offending 
concerns’ export-trade competitors. 


There has been no court review of orders attacking this 
species of misrepresentation. 











C., 107 F. (2d) 429 (C. C a, % 1939). (d): F. T. C. v. Balme, 
2d) 615 (C. C. A. 2d, 1928) ; C. v. Artloom Corp., 69 F. (2d) 
‘2 C. A. 2 908): ¥. T.C. vv. blires yd Co., 81 F. (2d) 362 (C.C.A. 
3d, 1935). Order set aside: Sheffield Silver Co. v. F. T. & 98 F. (2d) 676 
(C. C. A. 2d, 1938). (= Lighthouse Rug Co. v. F. T. 35 F. (2d) 163 
C. C. A. 7th, 1929); F. T. C. v. Maisel Trading Post, 77 F. aa) 246 (C.C.A. 
10th, 1935). (g): F. T. Cy. Bradley, 31 F. (2d) '569 ig C. A. 2d, 1929) ; 
E. G. Hughes Inc. v. F. T. C., 77 F. (2d) 886 (C. C. A. 2d, 1935) : Fioret 
Sales Co. v. F. T. C., 100 F. (2d) 358 (C. C. A. 2d, 1938). 

91In F. T. C. v. Blackwell Journal Publishing Co., 23 F. T. C. D. 413 (1936), 
a newspaper selling advertising below cost, forcing a competing 5 og: to 
operate at a loss, was ordered to discontinue ~ aes See also F. T. C. v. 
Waldes & Co., Inc., 8 F. T. C. D. 305 (1925) ; T. C. v. Noma Electric Corp., 
15 F. T.C. D. 87 (1931) :-.7.t.¢ isi Co., 20 F. T. C. D. 1 (1934). 

92 258 Fed. 307 (C. C. A. 7th, 1919). 


93 See Oppenheim, supra, note 79, p. 63; Oler, eaters Inhibition Against 
Sales Below Cost (1939) 43 Dickinson L. Rev. 112. 
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UNECONOMIC AND MONOPOLISTIC RECIPROCAL DEALING 


25. Coercing and enforcing uneconomic and monopolistic re- 
ciprocal dealing.** 


Despite the analytical similarity of this monopolistic 
practice to full-line forcing,” block booking,” and the 
tying restrictions in the gasoline pump” cases—in elim- 
ination of which the Commission has been unsuccessful— 
it is to be hoped that the courts will look more favorably 
on this new attempt of the Commission to outlaw prac- 
tices jeopardizing our competitive institutions.” 


INTERNATIONAL CARTELS 


26. Entering into contracts in restraint of trade whereby for- 
eign corporations agree not to export certain products into the 
United States in consideration of a domestic company’s refusal 
to export the same commodity or sell to anyone other than those 
who agree not to so export the same. 


There has been no court review of orders preventing 
such restrictive arrangements. 


MISREPRESENTATION OF PRODUCT 


27. Employing various false and misleading representations 
and practices to give products a standing, merit, and value to the 
purchasing public, or a part thereof, which they would not other- 
wise possess, with the capacity and tendency to mislead the pub- 
lic into purchasing the products concerned in the erroneous be- 
liefs thereby engendered, to the prejudice and injury of competi- 
tors and the public, such practices including— 


94 It should be noted that the Commission does not list the basing point system 
of price quotation in its summary. Its order in F. T. C. v. U. S. Steel Corp., 
8 F. T. C. D. 1 (1924) attacking the so-called “Pittsburgh plus” system is now 
under review in the Circuit Court of Appeals for the Third Circuit. See Evans, 
Legality of Basing Point System in Steel Industry (1939) 25 Va. L. Rev. 890. 
On the subject of the legality of basing point system, see note (1932) 45 Harv. 
L. Rev. 548. On the subject of basing point systems generally, see Burns, De- 
CLINE OF CoMPETITION (1936) VI, Part IV. 


95 F, T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 
war T. C. v. Paramount Famous-Lasky Corp., 57 F. (2d) 152 (C. C. A. 2d, 

87 Standard Oil Co. v. F. T. C., 273 Fed. 478 (C. C. A. 2d, 1921); Canfield 
Oil Co. v. F. T. C., 274 Fed. 571 (C. C. A. 6th, 1921); F. T. C. v. Sinclair 
Refining Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923) 


98 See F. T. C. v. California Packing Co., 25 F. T. C. D. 379 (1937). The 
respondent, a packer and distributor of dried fruits and vegetables, owned a sub- 
sidiary terminal company. It was ordered to discontinue its practice of entering 
into reciprocal trade agreements compelling companies from which respondent 
purchased raw materials, cartons, etc., to use its terminal. 
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(a) Misrepresenting, through salesmen or otherwise, products’ 
composition, nature, qualities, results accomplished, etc. ; 

(b) Claiming unique or special merit therefor, on the basis of 
pretended, but in fact misleading and ill-founded demonstrations 
or scientific tests ; 

(c) Misrepresenting the history or circumstances involved in 
the making and offer of the products, or the opportunities brought 
to the buyer through purchase of the offering, or otherwise mis- 
representing scientific or other extraneous but relevant facts bear- 
ing on the value thereof to the purchaser; and 

(d) Claiming acceptance, use, and success of product through 
false and misleading use of endorsements or testimonials or false 
and misleading claim thereto. 


Of the misrepresentations listed in this paragraph,” the 
only one requiring comment is subparagraph (d), re- 
lating to the false and misleading use of endorsements or 
testimonials. In Northam Warren Corp. v. Federal 
Trade Commission,” an order forbidding the use of paid 
testimonials without disclosure of the fact of payment was 
reversed on the ground that the public was not “gullible 
enough to believe that such testimonials are given without 
compensation.” *” ‘This unfortunate decision is not likely 
to be followed, not even in the circuit in which rendered.” 
The desirability of the repression of this practice is self- 
evident. 

CONCLUSION 


The Commission’s record can be appraised from two 
stand points—(1) its juristic contribution to the law of un- 
fair competition and (2) the efficacy of its efforts to ele- 
vate the standards of business morality. Scrutinizing the 


%° While there are no case on these practices in the precise form in which 
they appear in this paragraph except for subparagraph (d), they are misrepre- 
sentations very similar to those we have previously discussed under paragraphs 
1, 2, 16, 19 and 22, and the cases there noted should be considered here. 

100 59 F. (2d) 196 (C. C. A. 2d, 1932). 

101 Jd. at 197. 


102 A per curiam opinion in F. T. C. v. Inecto, II Statutes and Decisions Per- 
taining to the Federal Trade Commission 288 (C. C. A. 2d, 1935), seriously de- 
limited the scope of the Northam Warren decision, forbidding the respondent 
from using “any testimonials or indorsements by users or consumers thereof 
which imply—in the circumstances of such use—or which have the capacity and 
tendency to lead the public to believe that such testimonials or indorsements are 
genuine or are unsolicited . . . if such was not true in fact.” See also Guar- 
antee Veterinary Co. v. F. T. C., 285 Fed. 853 (C. C. A. 2d, 1922); Capon 
Water Co. v. F. T. C., 107 F. (2d) 516 (C. C. A. 3d, 1939). 
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list of practices reviewed in this paper, one finds little that 
was unknown in 1914—indeed little that was not either 
forbidden by statute or condemned by the common law 
in litigation between buyer and seller. 2The Commission 
has brought within the ambit of unfair competition con- 
duct which, though unlawful, was not actionable at the 
suit of competitors at common law. The contribution 
which it has been permitted by the courts to make has 
thus not been very extensive. Within the field in which 
it has operated, it has undoubtedly made substantial prog- 
ress. It has taken a good part of this quarter-century for 
the Commission to establish itself as one of the important 
and useful agencies of government. The limiting effects 
of the earlier hostile court rulings have been counteracted 
by decision and legislation. The decks are cleared for 
constructive action. From the standpoint of future addi- 
tions to the law of unfair competition, would it not be 
possible for more rapid progress to be made if the Com- 
mission were empowered to employ the process of admin- 
istrative legislation as well as administrative adjudica- 
tione*’** And from the standpoint of enforcement, would 
not the efficiency of the Commission be enhanced were the 
experience of the past twenty-five years codified in a set 
of well-drafted, clear and unambiguous prohibitions, bet- 
ter and more logically arranged than the Commission’s 
summary? Such a code could be implemented with sanc- 
tions possessing real deterrence, thus obviating the neces- 
sity for the institution of multitudinous proceedings 
against wrongdoers. Apart from the petty mendacities of 
trade, there are many practices that imperil competitive 
institutions which should be forbidden. Couldn’t the 
Commission and the courts be furnished with general 
standards imparting greater guidance as to the nature of 
the conduct to be outlawed? There is room for the use 
of both the specific and general in legislation—the specific 


103 T have developed my views concerning the advantages of administrative leg- 
islation in Unfair Competition (1936) 21 Iowa L. Rev. 175, 259. 
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for the condemnation of that which is known to be im- 
proper and the general for adaptation to new and ever 
changing conditions.’™ 


104 While this article was at press, the report of the Commission for the year 
1939 was issued, making numerous changes in the Commission’s list of unfair 
practices. ANNUAL REporT OF FEDERAL TRADE CoMMIssIon (1939) pp. 82-9. 
Most of the changes are purely verbal, as, for example, the revisions of para- 
graphs 6, 11 and 14. The inclusion of four new paragraphs has resulted in a 
general renumbering of the latter portions of the list. The most significant 
changes are: the elimination of the element of competitive injury in the defini- 
tion of false advertising, in paragraph 1; the elimination from paragraphs 9, 16, 
17, 19, 21, 22, 24 and 27 of the elements of prejudice and injury to competitors 
and to the public ; the addition of further illustrations to paragraphs 16, 19, 21 
and 27; omission of subparagraph (c) from paragraph 21; and the addition of 
four new paragraphs interdicting the following practices: restricting competi- 
tors’ sources of supply or access to market or customers; furnishing devices for 
or otherwise aiding in lottery methods of sale or other unfair practice; failing 
to deal justly with customers as to corrections in filling orders, refunds, and 
practices previously covered by subparagraph (c) of paragraph 21; and ship- 
ing products without an order and attempting to induce consignee to accept such 
consignments. 





A REVIEW OF THE TRADE PRACTICE CON- 
FERENCES OF THE FEDERAL TRADE 
COMMISSION 


SUMNER S. KITTELLE ann ELMER MOSTOW 
Members of the District of Columbia Bar 


FOREWORD 


The Federal Trade Commission’s trade practice con- 
ference procedure has sometimes been called an inven- 
tion of the Commission without statutory warrant. Strict- 
ly speaking this is true, for there is nothing in the Federal 
Trade Commission Act expressly providing for it.” How- 
ever, it is an invention born of need, and after twenty 
years few can question its value or permanence. 

Most lawyers and businessmen are familiar with the 
purpose of trade practice conferences. In the words of 
the Commission, “The trade practice conference pro- 
cedure is concerned solely with trade practices or meth- . 
ods, not with individual offenders. It regards industry 
as occupying a position comparable to that of ‘friend of 
the court’, and not that of the accused. It wipes out on 
a given date all unfair methods condemned at the con- 
ference, and thus places all competitors on an equally 
fair basis. It performs the same function as a formal 
complaint without bringing charges, prosecuting trials 
or employing any compulsory process. . . . Thus, in a 
single industry more than 90 separate complaints in 
various stages of completion were pending against as 
many separate concerns. A trade practice conference was 
held . . . [and] practically all of these respondents have 
accepted and agreed to abide by the decision of the in- 
dustry to abandon all practices condemned by the con- 
ference; thus saving the expense, annoyance, and delay 
of individual proceedings.” ” 


1 Except the general rule-making power of the Commission contained in § 6 (g) 
of the Act. 
2F. T. C. ANNuAL Rep. 1927, at 7. 
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The present-day trade practice conference procedure 
may be summarized briefly as follows:* An industry 
group or trade association,’ seeking clarification of its 
trade practices, petitions the Commission for a conference 
and usually submits a proposed set of rules. The con- 
ference is scheduled in a city located centrally with re- 
spect to the members of the industry, all of whom are 
invited to attend. An official of the Commission (usually 
one of the Commissioners) presides; the problems of 
the industry are thoroughly thrashed out, and a set of 
proposed rules is drafted and approved by the conference. 
The Commission then takes the proposed rules under 
advisement and, after study, promulgates tentative rules 
and schedules a public hearing at which not only mem- 
bers of the industry but also consumers and other inter- 
ested persons may air their views. On the basis of the 
public hearing the Commission issues a final set of ap- 
proved rules which it sends to each member of the in- 
dustry with an acceptance form which the member may 
sign if he desires.° 

The rules as approved are generally in two classes 
known respectively as Group I and Group II.° The 
former are approved by the Commission as restatements 
of existing law as applied to the particular industry. Vio- 
lation of these would warrant the issuance of a formal 
complaint. Group II rules, on the other hand, are ap- 
proved by the Commission simply as an expression of 
the industry’s views on the desirability or undesirability 


* Rules XXIV, Rules, Policy and Acts of F. T. C., May 21, 1938. This rule 


is reprinted in convenient pamphlet form by the Commission under the title 
Trave Practice CONFERENCE Procepure (Aug. 25, 1938). 

*The petition may emanate from external sources, or the Federal Trade 
Commission itself. As discussed infra, early conferences were initiated by the 
Commission; the textile conferences were also initiated by the Commission at 
the instance of consumer groups. 

5 Signing is not compulsory, but failure to sign would not relieve a member 
of an industry from the necessity of obeying Group I rules, assuming that they 
constitute (as they are supposed to do) a restatement of the law. 

®In a few instances, during the first decade of the history of trade practice 
conferences, there were two additional classes, namely, Group III rules—dis- 
approved by the Commission; and Group IV rules—held in abeyance by the 


Commission. These classifications are not found in any of the more recent rules, 
however. 
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of practices not necessarily required or prohibited by law. 
Violation of a Group II rule does not ordinarily warrant 
the issuance of a complaint, although where other factors 
spell out a violation of law it may do so.’ 


HISTORY OF TRADE PRACTICE CONFERENCE PROCEDURE 


The need for something akin to a trade practice con- 
ference first made itself felt in 1918 when the Commis- 
sion received a mass of charges concerning the branding 
of gold shell, gold plated and gold filled finger rings. 
The impracticability of proceeding against all manu- 
facturers one by one where the questioned practice was 
industry-wide suggested the feasibility of a conference. 
Accordingly the Commission consulted with the leaders 
in the industry and finally called an all-industry confer- 
ence at Providence, Rhode Island. At this conference the 
industry agreed that, after May 1, 1919, no mark or 
brand relating to gold-value or wearing quality should 
be used except the following: 

The words “gold shell” preceded by the designation of the alloy 
of gold used in the shell, which shall be preceded by a fraction 
designating the correct proportion of the weight of the shell to the 


weight of the entire ring; illustrated by 1/10 14-k gold 
ks «8 


The finger ring stipulation was the progenitor of trade 
practice conferences, but was not itself given that name. 
The first conference to be accorded that title (or rather 
the title of “trade practice submittal” which was then in 


9 


use)* was the conference of the book and writing paper 
industry in 1919."° The Commission suggested four basic 
rules: (1) that papers were not to be labelled “hand- 


7 The Commission’s official distinction between Group I and Group II rules 
may be found in F. T. C. ANNUAL Rep. 1938, at 113. 

8 See the Commission’s official statement regarding this conference, F. T. C. 
Release of Nov. 25, 1918. The stipulation did not require that these rings be 
marked or labelled at all, but simply provided that if they were marked, the 
marking follow the stipulation. In this it differs from the modern Rayon rules 
discussed infra, but is similar to the rules on Shrinkage of Cotton Yard Goods 
also discussed infra. 

® The name was changed to “trade practice conference” in 1926 when the Trade 
Practice Conference Division was established. Jnfra note 24. 

10 F, T. C. ANNuAL Rep. 1920, n. 1 at 44. 
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made” unless actually made by that process; (2) that 
papers were not to be labelled with the name of a fabric 
where the papers were not in fact made from that fabric 
unless qualifying words were used to show that the name 
described the finish only, e. g., “Linen Finish” or “Nain- 
sook Finish”; (3) that foreign geographical names were 
not to be used to designate papers of domestic manufac- 
ture without the addition of qualifying phrases such as 
“Made in U. S. A.”; and (4) that the word “parchment” 
was not to be used without qualifying words to indicate 
its true character such as “vegetable parchment”, or “im- 
itation parchment”. The members of the industry accept- 
ed these rules by means of signed statements.” 

The rules adopted for the gold-plated finger ring and 
book and writing paper industries were few in number 
and simple. The Commission was obviously feeling its 
way into new territory. Later in 1919, however, the 
creamery industry was called into conference, and a series 
of thirteen rules in the form of resolutions were promul- 
gated.” These covered many subjects found in present- 
day trade practice conference rules, among them rules 
against enticement of employees, unauthorized use of 
competitors’ equipment, defamation of competitors, es- 
pionage, false advertising and price discrimination.” 

The embryonic trade practice conference procedure 
enjoyed substantial growth in 1920. Conferences were 
held and rules promulgated for the Rebuilt Typewriter,“ 
Butter,” Pyroxylin Plastics,** Package Macaroni,” and 
Oil * industries. A conference was also held for the Knit 
Goods Industry, but no rules promulgated.” During that 


11 Jbid. 
‘ a at 44. See also trade practice submittal for Creamery Industry, Oct. 
18 [bid. 
14F,. T. C. Annuat Rep, 1920, at 44. 
15 Jbid. at 47. 
16 Jbid. at 45. 
17 Jbid. at 46. 
18F, T. C. ANNUAL Rep. 1921, at 32. 
19 F, T. C. Release Oct. 20, 1920. 
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year a departure from the customary practice of taking 
up the problems of one industry at a time was attempted 
in the form of an all-industry conference on the practice 
of guaranteeing customers’ inventories against price de- 
clines.” No rule was derived from this conference, and 
five years later the Commission dismissed complaints 
charging the use of this type of guarantee.” 

During the first six years of the trade practice submittal 
procedure, a total of 20 industry conferences were held.” 
In the fiscal year* 1926, the volume of this work had 
increased to such a point that the Commission’s regular 
legal staff could not handle it expeditiously, and a Trade 
Practice Conference Division was established.“ ‘The 
new division justified its existence almost immediately, 
for within a month or two it received applications for 
conferences from 23 industries.” 


From its inception until the advent of N.R.A., the 
Trade Practice Conference Division enjoyed a period of 
tremendous activity. From the beginning of the fiscal 
year 1926 to the end of the fiscal year 1933, a total of 131 
conferences were held.” During this period also Califor- 
nia inserted in its general dairy law a provision giving the 
state director of agriculture power to revoke the license 
of any dairy produce exchange found guilty of “. . . 
violation of any . . . rules of the Federal Trade Com- 






20F, T. C. Releases, Aug. 6 and Oct. 6, 1920, and Feb. 15, 1921. 


21 F, T. C. Dockets 425, 426 and 522. The Commission has, of course, held 
that competitors may not agree on a uniform policy with respect to guarantees 
against price declines. See, for example, F. T. C. Docket 1755. 

22F, T. C. ANNUAL Rep. 1926, at 49. 


23 The Commission’s fiscal year corresponds to that of federal departments 
generally. It commences on July Ist and ends the following June 30th. 

24 Supra note 22 at 48. 

25 Supra note 22. 


26 F, T. C. ANNUAL Rep, 1932, at 253, lists conferences held with 140 indus- 
tries since the commencement of this procedure. F. T. C. ANNUAL Rep. 1933, 
at 115, does not state the number of conferences held during the fiscal year, 
but lists the names of industries with rules approved or pending during the year. 
Comparison of this list with that of the 1932 annual report shows that 11 con- 
ferences were held during the fiscal year 1933. From the total figure of 151 
conferences held through 1933 there have been subtracted 20 conferences held 
prior to 1926, giving the figure 131 here cited. 

13 
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mission governing unfair trade practices in the handling 
of butter, cheese and/or eggs”’.” 

N.R.A. caused a temporary lapse of interest on the 
part of industry in the Federal Trade Commission’s con- 
ference procedure. Lured by N.R.A.’s promise of far 
more liberal trade practice rules than the Commission 
could approve, and motivated by hopes of business re- 
covery through codes of fair competition, businessmen 
flocked to the new agency. In the fiscal year 1934 only 
four conferences were held by the Commission, all of 
them in the first six months before N.R.A. had really 
gotten well under way.” During this period the Trade 
Practice Conference Division of the Commission codp- 
erated with N.R.A. in working out the trade practice 
provisions of a number of codes, and assigned two of its 
attorneys to work with N.R.A.’s Consumers’ Advisory 
Board.” 

In the fiscal year 1935 only one industry presented 
itself to the Commission for a trade practice conference.” 
This was the wholesale drug trade which had bolted from 
N.R.A. after declining to sign a code with a 40-hour 
work week.** The conference for this industry was held 
on December 6, 1934, and the final rules approved exactly 
one week later.” One trade journal reported: “Veteran 
observers of Federal Trade Commission operation here 
[in Washington] cannot recall an instance where the 
Commission worked so expeditiously in approving a set 
of trade practice rules... .” 


27F, T. C. ANNUAL Rep. 1927, at 8. The statute referred to is the Amend- 
ies May 31, 1927, to the Gen. Dairy Law of Calif., approved June 5, 1923 
( Y). 

28 Barre Granite Industry, July 8, 1933; Baby Chick Industry, Nov. 25, 
1933; Rabbit & Cavy Breeders’ Industry, Oct. 13, 1933; Uniform Manufactur- 
ers’ Industry, Dec. 13, 1933. F. T. C. ANNuAL Rep. 1934, at 93-94. 

29 Ibid. at 94-95. 

30 F, T. C. ANNUAL Rep, 1935, at 94. 

31 Merrell, Grether & Kittelle, Restriction of Retail Price Cutting, with Em- 
phasis on the Drug Industry, NRA Work Matts. No. 57, March, 1936, at 37-40. 

82 Supra note 30. 

83 Drug Trade News, Dec. 24, 1934. The writers do not intend to infer that 
the Commission was attempting to entice away one of NRA’s “customers.” The 
wholesale drug trade was under no obligation to accept an NRA code. 
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In the fiscal year 1936, which commenced shortly after 
N.R.A. codes were declared unconstitutional, the Trade 
Practice Conference Division enjoyed a return to its 
normal state of activity. Conferences were held during 
that year for 16 industries.* In addition, the Commis- 
sion, which had been authorized to negotiate trade prac- 
tice provisions of voluntary codes under the extended 
N.I.R.A.,” received voluntary agreements from 22 in- 
dustries, on four of which it held public hearings. Its 
power to approve such agreements was conditioned, how- 
ever, on approval of their labor provisions by the Presi- 
dent. Due to objections raised by the N.R.A. Labor 
Advisory Board, none of the labor provisions were ap- 
proved; so none of the trade practice provisions could 
be approved either. The authority of the Commission 
to approve such voluntary agreements expired on April 
1, 1936, the expiration date of the extended N.I.R.A.* 


During 1937, 1938 and 1939 the work of the Trade 
Practice Conference Division continued to increase in 
volume. Ten conferences were held during 1937.*" Sta- 
tistics of the number of conferences held in 1938 and 
1939 are not available, but rules were promulgated for 
20 industries during these two fiscal years.** It was during 
this period that the Commission promulgated the textile 
rules, discussed infra, which many feel will revitalize the 
entire trade practice conference procedure and make it 
a more important factor in the lives of businessmen and 
consumers than it has ever been.” 


34 Listed in F. T. C. ANNUAL Rep. 1936, at 98. 
35 Executive Order No. 7192, Sept. 26, 1935. 
36 Supra note 34. 


87 This figure was determined by comparing industries listed in F. T. C. 
ANNUAL Rep. 1937, at 93-94, as having rules approved or pending during the 
fiscal year with similar lists in annual reports for preceding years. 


_ 88 Information furnished the authors by the Trade Practice Conference Divi- 
sion. 


89 No attempt will here be made to evaluate the effect of trade practice con- 
ference rules on the consumer. This is done in an article in this issue by Saul 
Nelson. 
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CONTENT OF RULES 


As has been seen, the first trade practice submittals 
were little more than brief stipulations covering a lim- 
ited number of practices. Later the scope of these con- 
ferences was expanded to cover practically all of the 
practices thought by the industry and Commission to be 
bad. At first, trade practice conferences were customar- 
ily called by the Commission as an alternative to bringing 
formal complaints against members of an entire indus- 
try.*° Later, as industries began to see the value of these 
rules, conferences were initiated by trade associations and 
similar industry groups as a move toward self-regulation 
with government help.” 

Before the establishment of the Trade Practice Confer- 
ence Division in 1926, the procedure attendant upon 
trade practice submittals was informal and not stand- 
ardized, and the Commission did not actually approve 
the rules as it does today* but merely received them as 
expressions of the industry.** After 1926, however, the 
procedure became more standardized, and so also to a 
large extent did the rules themselves. At the present time, 
most rules fall within one of the following major classi- 
fications: misrepresentation, commercial bribery, inter- 
ference with competitors’ contracts and enticement of 
their employees, disparagement of competitors and their 
products, threats made in bad faith to sue competitors 
or their customers, use of “bogus independents”, combi- 
nations and conspiracies in restraint of trade, simulation 
of trade marks, trade espionage, substitution of products, 
use of “push money” or “spiffs”, lotteries, sales below 


40 F, T. C. ANNUAL Rep. 1920, at 43. 

41F. T. C. ANNUAL Rep. 1924, at 65. 

42 See F. T. C. ANNuAL Rep. 1938, par. (g) at 112. 

43In F. T. C. ANNUAL Rep. 1924, at 65, it is stated: “These resolutions are 
considered by an industry as binding upon it and are received by the Commis- 
sion as informative as to conditions in the particular industry and the views of 
the trade thereon in the event the commission is called upon to proceed to com- 
plaint upon any practice condemned by an industry.” See also F. T. C. An- 
NUAL Rep, 1920, at 43, and F. T. C. AnNuat Rep, 1925, at 67. F. T. C. ANNUAL 
Rep. 1926, at 50 is the first of these documents to speak of rules being “adopted 
or sanctioned by the Commission.” 
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cost for the purpose and with the effect of injuring com- 
petitors and destroying competition, use of consignment 
shipments to restrain trade unreasonably, false invoicing, 
discrimination in price privileges, services or terms of 
sale, and exclusive dealing.** To police their rules, many 
industries made provision for standing trade practice 
committees to “codperate with the Federal Trade Com- 
mission and to perform such acts as may be legal and 
proper to put these rules into effect”. 

The language of certain rules approved by the Com- 
mission is quite standardized, being practically identical 
from industry to industry, while that of others is quite 
as specific in its application solely to the industry con- 
cerned. For example, almost all rules pertaining to 
consignment selling are the same“ as are also most rules 
pertaining to price discrimination since the passage of 
the Robinson-Patman Act.** On the other hand the Baby 
Chick Industry has a rule that could apply only to itself, 
requiring that the customer be informed of and consent 
to the addition of surplus cockerel chicks to any shipment 
of straight run chicks.“ The Private Home Study School 
Industry is an outstanding example of an industry with 
a large number of rules applicable solely to its own prac- 
tices. Among them is a prohibition of the use of pictures 
of Uncle Sam or the Capitol for the purpose of mislead- 
ing prospects into believing a correspodence school is 
connected with the government.” 


“*F. T. C. Annuat Rep. 1926, at 50-54 contains a long list of practices cov- 
ered by trade practice submittals up to that year. A chart of such practices up 
to 1936 will be found in Kaidanovsky, Trade Practice Conference Rules of Fed- 
eral Trade Commission, NRA Dtvision or Review, Work Martts., No. 54, 
March, 1936, following p. 10. 


45 The number is too great to list. For illustration, however, see the follow- 
ing rules: Baby & Doll Carriage Industry, Rule H; Concrete Burial Vault In- 
dustry, Rule C; and Private Home Study School Industry, Rule D. 

46 See, for example, Rule 11, Popular Priced Dress Mfg. Industry. 

47 Ibid. Rule 5. The rule against price discrimination differs from the stand- 
ard form in the case of the Oleomargarine and Cotton Converting Industries. 

48 Baby Chick Industry, Rule 2 (b). 

49 Rule 24. See also Rules 2 and 10, inclusive, 14, 18 and 19. Very good ex- 


amples of specialized rules will be found in the rules for the Mirror, Paint and 
Varnish Brush, Ribbon and Radio Receiving Set Manufacturing Industries. 
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A study of trade practice submittals and rules issued 
prior to 1930 indicates that businessmen, in requesting 
conferences, were not always motivated by a desire to 
help the consumer. Many were unquestionably hopeful 
of achieving some measure of price-fixing or control over 
production or the channels of distribution; and some of 
the early rules went rather far toward making this hope 
a reality. For example, an early rule for the Creamery 
Industry stated that it was unfair for any member to pay 
more than 3 cents commission when cream was bought 
on the so-called “station plan”; while another rule for 
that industry prohibited members from paying higher 
prices to farmers for cream than were “warranted by 
market or trade conditions”.“ ‘The early rules for the 
Oil Industry contained a number of provisions which 
the Commission would hardly approve today, among 
them the establishment of uniform forms of commission 
agency agreements and tank rental agreements, and a 
provision that commissions under the former should not 
exceed the differential between tank wagon and service 
station prices.” These rules also provided that the annual 
rental of tanks and equipment should not be less than 
10 per cent of the selling price thereof.** The rules also 
prohibited cash discounts.“ These rules were not ap- 
proved by the Commission and were merely accepted for 
“filing”; °°? however, under present procedure the Com- 
mission would hardly lend even such negative sanction 
to rules of this kind, but would disapprove them as it 
did those submitted in 1935 by the Retail Automobile 


50 Rules adopted Oct. 3, 1919, Resolution X. 

51 [bid. Resolution IX. This rule was rescinded by the Commission in 1926, 
and a modified, less objectionable rule substituted. It should be noticed that the 
original Resolution IX was qualified by the phrase “intended or having the effect 
of the creation of a monopoly.” 

52 Rules for Oil Industry adopted at Chicago conference, June 22, 1920, Rules 
8 and 9. 

53 Ibid. Rule 9. 

54 Tbid. Rule 11. 

55 Letter of Commissioner John Garland Pollard, transmitting rules to Com- 
mission, Dec. 10, 1920. 
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Dealers Association, proposing an out-and-out system of 
price-fixing and resale price maintenance.” 

As late as 1928, the Commission actually approved for 
the Petroleum Industry in the State of Virginia, and the 
Millwork Industry, trade practice rules which today 
would be considered of doubtful propriety. Among the 
rules for the first-named industry was a Group I rule 
requiring wholesalers and retailers to post their selling 
prices conspicuously and adhere to them, granting no 
discounts to any purchaser on any ground.” There was 
also a Group II rule discouraging sales from bulk plants 
into buyers’ own trucks, and stating that in no event 
should the allowance to buyers for performing their own 
trucking service exceed one cent per gallon.” The Mill- 
work Industry rules contained one condemning'the prac- 
tice of a manufacturer selling surplus stocks at reduced 
prices outside his normal competitive territory, and an- 
other requiring all manufacturers to adhere to their pub- 
lished price lists.” This industry also had rules defining 
“qualified wholesalers” and “qualified manufacturers” 
the purpose of which was obviously to tie in with the 
published price list rule.” ‘These rules were all in Group 
II1—a fact, however, that does not derogate from their 
questionableness.™ 

The Commission should not be judged too harshly for 
letting some of its trade practice rules get out of hand 
in the early days.” The entire conference procedure was 


56 F. T. C. Release, Nov. ‘, 1935. 

57 Petroleum Industry in Virginia, 1928, Rules 2 and 6. It should be noticed 
that the Supreme Court has since declared an industry rule condemning all quan- 
tity discounts, regardless of economies, as in restraint of trade. U. S. v. Sugar 
Institute, 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 (1936). 

58 Petroleum Industry in Virginia, 1928, Rule 12. 

59 Millwork Industry, 1928, Rules 9 and 17. The “anti-dumping” rule might 
have been justified today as a restatement of §3 of the Robinson-Patman Act 
(Borah-Van Nuys section), which makes it a crime to sell goods at a lower 
price in one part of the United States than in another for the purpose of destroy- 
ing competition or eliminating a competitor. The constitutionality of that sec- 
tion is, however, extremely doubtful because of other matters contained in it. 

60 Jhbid. Rules 10 and 15 

61 The Millwork Industry rules were completely revised in 1931, Rules 9 and 
17 being eliminated, and Rules 10 and 15 modified. 

62 It should be remembered that a different personnel and policy prevailed in 
the Commission at that time. 
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untried ground and the Commission was fortunate in 
making as few missteps as it did. Necessarily it had to 
obtain its information about the practices in each industry 
from the members of the industry who, in common with 
all businessmen, were all too prone to regard as “unfair 
competition” almost any kind of active competition that 
discommoded them, particularly if it related to price. 
‘ Moreover, the Commission’s motives were above re- 
proach. The provisions in the Creamery Rules herein- 
before mentioned were designed to prevent large dairies 
from discriminating in buying prices to drive out smaller 
rivals. The purpose of the Oil Rules was to prevent big 
; operators from securing a monopoly of service stations by 

offering them equipment at a nominal rental or rent free. 

With all its mistakes, the Commission did not go nearly 
as far in encouraging or permitting restraints of trade as 
: did the N.R.A. in its codes.“ By the time N.R.A. was 

born, the Commission had learned its lesson and had 

made wholesale revisions in most of its trade practice 

conference rules, eliminating everything that was of 

doubtful legality.“* N.R.A. might well have profited by 
the Commission’s experience. 



















THE TEXTILE RULES AND INFORMATIVE LABELLING 





Perhaps the most important step in the history of trade 
practice conferences is the promulgation during the past 
several years of rules for the textile industries, requiring 
informative labelling. Rules for the Rayon Industry 
were promulgated on October 26, 1937, and for the silk 
industry on November 4, 1938. Similar regulations have 





63 For example, a full resale price maintenance provision appeared in the Re- 

tail Drug Code. Merrell, Grether & Kittelle, supra note 31. For a general study 

of trade practice provisions in NRA codes, see Summary of Analysis of Trade 

“— Provisions in NRA Codes, NRA Division of Review, Work Matls. 
oO. 2 


64F, T. C. ANnuat Rep., 1931, at 6 and 107. For a discussion of the negoti- 
ations preceding this move by the Commission, see BLAISDELL, THE FEDERAL 
Trave Commission (1932) at 95-98. 
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been proposed for the wool® and linen® industries. The 
requirement of informative labelling is best illustrated 
by Rule 1 of the Rayon rules which states that it is an 
unfair trade practice not only to label rayon as not being 
rayon, or as being something other than rayon, but also 
to offer it for sale “without disclosure of the fact that 
such material or product is rayon”. Not only do the 
rayon rules require the presence of this product to be 
affirmatively set forth, but they also specify precisely how 
it shall be set forth in the case of goods containing more 
than one kind of fiber. Rule 6 specifies that fibers shall 
be set forth in the order of their predominance by weight, 
e.g., “Rayon, Wool and Silk” for a fabric containing 
rayon in greater proportion than wool and silk, and wool 
in greater proportion than silk. A Group II rule® rec- 
ommends but does not require that the respective per- 
centages of each fiber be stated. Rule 6 requires, how- 
ever, that where any fiber representing less than 5 per 
cent of the fabric by weight is named, the percentage of 
that fiber must be disclosed, e. g., “2 per cent silk”, or “2 
per cent wool”. 

The silk rules are substantially similar to the Rayon 
rules insofar as informative labelling is concerned. A 
significant distinction, however, is that the presence of 
pure silk need not be disclosed where the article is com- 
posed wholly of pure silk, unless “non-disclosure has the 
capacity and tendency or effect of misleading or deceiv- 
ing the purchasing or consuming public’. Since this 
qualification does not appear in the Rayon rules it may 
be assumed that the Commission regards the failure to 


85 Published in tentative form Nov. 26, 1938. Conferences held March 8, 11, 
and 29, and April 20, 1938. 

86 Conference held Oct. 25, 1938; tentative rules not yet released by the Com- 
mission but said to contain rules on shrinkage as well as disclosure. 

87 This provision is incorporated by reference in the following trade practice 
conference rules: Popular Price Dress Mfg. Industry, Dec. 31, 1937; House 
Dress and Wash Frock Mfg. Industry, Dec. 31, 1937 (Returns of dresses not 
labelled properly under the Rayon Rules are permitted) ; Infants and Children’s 
Knitted Outerwear Industry, June 28, 1939; and Ribbon Industry, June 28, 1939. 

68 Rule A. 

69 Rule 1 (b). 
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disclose rayon as deceptive per se.” ‘The silk rules do, 
however, unqualifiedly require the disclosure of silk noil, 
which is defined as a waste silk incidental to the produc- 
tion of spun silk.” They also require the full disclosure 
under all circumstances of the presence and percentage 
of any metallic weighting in silk,” and the presence of 
any nonfibrous, special or excess finishing materials, or 
loading or adulterating materials.” Rule 7 of the silk 
rules is practically identical with Rule 6 of the Rayon 
rules in its provisions for disclosure of the constituent 
fibers in mixed fabrics. Similarly a Group II rule rec- 
ommends, but does not require, a statement of actual 
percentages.” 

The Shrinkage of Cotton Yard Goods Rules, while not 
calling for affirmative disclosure, are interesting as part 
of the Commission’s general campaign to correct abuses 
in the textile industry.” The amount of residual shrink- 


age in cotton yard goods need not be stated at all provided 


no statement regarding shrinkage is made. If such state- 
ments as “preshrunk”, “shrunk”, and the like are used, 
however, they must either be accompanied by a statement 
of the percentage of residual shrinkage by approved test, 
or there must be no residual shrinkage whatsoever. The 
words “non-shrinkable” or “will not shrink” are not per- 
mitted, with or without qualification, unless they are 
absolutely true. Since it is practically impossible to elim- 
inate all residual shrinkage, the result is a virtual pro- 
hibition of these words.” 

The Fur Rules” contain provisions for affirmative dis- 
closure of the fact that furs have been tipped, blended, 

70 The Federal Trade Commission’s power is limited to preventing unfair 
methods of competition and unfair and deceptive acts and practices. Unless it 
felt that the nondisclosure of rayon was deceptive per se, it could hardly justify 
a rule requiring disclosure of this product in all transactions. 

71 Rule 2. 

72 Rule 4. 

73 Rule 5. 

7 Rule A. 

75 Rules promulgated June 30, 1938. 


76 Rules 3 and 5. 
77 Promulgated June 17, 1938, superseding earlier rules of March 7, 1928. 





TRADE PRACTICE CONFERENCE 441 


pointed or dyed, or that they are made of pieces (not full 
skins), tails, paws, throats, heads or scraps of fur, or that 
they have been burned or otherwise damaged.” Disclo- 
sure of these things is not required, however, unless their 
non-disclosure would have the tendency and capacity or 
effect of misleading or deceiving consumers. Only one 
of the fur rules calls for absolute affirmative disclosure 
under all circumstances, and that is the rule requiring 
that if fur garments are used, worn, secondhand, or made 
over, the fact be made known.” The central idea behind 
the fur rules, of course, is to have furs designated truth- 
fully for what they are. While there is no affirmative 
requirement that a fur be labelled at all (provided it is 
not tipped, blended, secondhand, or a tail, paw, etc.) as 
a practical matter all furs must be named or the public 
will not buy them. If named at all, the rules require that 
they be not misrepresented.” 

The background of the textile rules is interesting. The 
Commission called the conferences largely at the insist- 
ence of various consumer groups led by the New York 
City Federation of Women’s Clubs,” although applica- 
tions for such conferences had been received from indi- 
viduals and in some cases groups, within the industries 
concerned. Attempts to secure the wanted results in these 
industries by legislation had failed, although so-called 
“Truth in Fabric” bills had been introduced regularly 
since 1919. Attempts by the New York Board of Trade 
to solve the problem by voluntary codperation of the in- 
dustries had also been unsuccessful. The industries were 
persuaded to participate in the conferences largely 
through pressure put on them by retailers who in turn 
were motivated by consumer pressure. This reversal of 


78 Rules 7, 9 and 28. 

79 Rule 8. 

80 Rules 1 (a) and (b), 2, 3, 5 and 11. 

81 Journal of Home Economics, Sept., 1937, at 466; Dec., 1937, at 698. 

82 The following bills pending in the last regular session of Congress would 
have made the failure to disclose the wool content of fabrics an unfair method 
of competition under the Federal Trade Commission Act: S. 162, S. 1496, 
H. R. 944, H. R. 2314, and H. R. 4575. 
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the customary voluntary nature of trade practices con- 
ferences was reflected throughout the proceedings.” The 
rules proposed by the rayon producers, for example, were 
rejected by the Commission which substituted an entirely 
new set of rules of its own.“ Bitter objection to the Com- 
mission’s tactics was voiced at the conference by Roy A. 
Cheney, Managing Director of the Underwear Institute, 
who said: * 

. . the Federal Trade Commission, without any application on 
the part of our industry has made us subject to the jurisdiction 
of the Commission, through the trade practice conference pro- 
cedure, to certain rules and regulations which the Commission in 
and of itself is attempting to enforce upon our industry . 

Mr. Cheney insisted that the “Rayon Industry” comprised 
solely the manufacturers of rayon yarn and not the manu- 
facturers of textiles or garments. The yarn manufacturers 
objected to the inclusion of rules 5 and 6 relating to 
weaves and mixtures on the ground that these had no 
application to them, but only to manufacturers of tex- 
tiles.°° When the rules were finally approved, rules 5 
and 6 were left in, thus making the regulations applicable 
to all goods containing rayon yarn as well as the yarn 
itself. 

The most significant testimony at the Rayon Conference 
was probably the following colloquy between Mr. Eph- 
raim Freedman of Macy’s and Miss Irene L. Blunt, sec- 
retary of the National Federation of Textiles, Inc., 
because it states concisely the underlying reason for the 
labelling requirements finally approved by the Commis- 
sion: ™ 


Mr. Freedman: Miss Blunt, is it true that even manufacturers 
of silk fabrics sometimes cannot differentiate between rayon fab- 
rics and silk fabrics even though they see them side by side? 

Miss Blunt: That is quite true. 


83 The Fur Rules were an exception. They were accepted by the industry 
with little opposition. See generally transcript of conference, Dec. 29, 1937; 
public hearing, March 4, 1938. 

84F. T. C. Release, Sept. 17, 1937. 

85 Transcript of Rayon Conference, Sept. 16, 1937, at 100-101. 

86 Testimony of Fred W. Morrison, ibid. at 59-60. 

87 [bid. at 166. 
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Mr. Freedman: Isn’t it also true, therefore, that retailers and 
consumers with even less knowledge and less experience than the 
manufacturers find it more difficult to differentiate between silk 
and rayon even though they are seen side by side? 

Miss Blunt: Quite true... 

At the subsequent Silk conference on March 4, 1938, 
members of the industry expressed concern over the pos- 
sibility that the Commission’s campaign for informative 
labelling might go beyond the needs of the consumer and 
saddle manufacturers and distributors with unnecessary 
costs. Irving C. Fox, representing the National Retail 
Dry Goods Association, expressed this view when he 
stated : * 


We favor labelling of rayon because we feel that a substitute 
fabric or fiber which has within itself the inherent possibility of 
deception should be labelled and advertised as such a substitute 
fabric. . . . It [rayon] is a perfectly splendid, fine product, but 
there is no question but what it has the tendency to simulate silk. 

We objected to unnecessary labelling because we feel that there 
is going to be a tremendous program of necessary labelling for 
the consumer, which the consumer is entitled to. That is the rea- 
son why we object to labelling which is, in effect, merely adver- 
tising and in no way, form, or manner, utilized to prevent de- 
ception. 

A number of witnesses at this conference made the sug- 
gestion that, to avoid confusion and a multiplicity of 
rules respecting mixed textiles, a joint conference be held 
and joint rules promulgated for silk, wool and rayon.” 
The Commission did not adopt the suggestion, but it 
should be noticed that the provisions respecting disclo- 
sure of mixed fibers in the Silk and Rayon rules, as ap- 
proved, are practically identical. 

The Wool conference presented far more serious prob- 
lems than either the Silk or Rayon conferences. In 
calling it the Commission evidently had in mind the 
statement of Cervantes in the 16th Century that “Many 
go out for wool and come home shorn themselves”. The 
proposed Wool rules were even more stringent than those 


88 Transcript of Silk Conference, March 4, 1938, at 28-29. 


89 See testimony of Morrison, Freedman and Jenkins, ibid. at 30, 95 and 106, 
respectively. 
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for the Silk or Rayon industries. Containing in substance 
most of the provisions contained in the latter, the Wool 
Rules also contained a provision requiring the presence 
of reclaimed wool to be affirmatively disclosed by the 
use of such terms as “Reclaimed Wool”, “Used Wool”, 
“Secondhand Wool”, or “Shoddy”.” ‘This proved to be 
the most controversial provision before the conference. 

Irving C. Fox of the National Retail Dry Goods As- 
sociation summed up the argument against this provision 
thus: ** 
. the opposition is this: We have submitted the matter to 
several private laboratories and the National Bureau of Stand- 
ards, first for determining the possibility of ascertaining whether 
or not wool is reworked or virgin wool after the garment is pro- 
duced and marketed and the answer from all sources is no, there 
is no possible way in which that can be accurately and quantita- 
tively done. . . . That is number one. Number two, the same 
sources indicate that the possibilities for deception are greater 
under the labelling, virgin wool or reclaimed wool than if nothing 
is said about it because it stamps with approval all virgin wool. 
It puts all reclaimed wool in an inferior class when, as a matter 
of fact, there are many qualities of virgin wool that are not higher 
in quality than many qualities of reclaimed wool and there is no 


proper comparison between those two classes of wool as a com- 
mercial production [sic]. 


Those favoring the wool rules, however, had an argu- 
ment which if true virtually nullified the contention put 
forth by Mr. Fox. They said that where virgin and re- 
worked fibers are mixed, they must be of equal length; 
hence the consumer is never confronted with a choice 
between the best reworked fibers and the poorest virgin 
wool. The choice is always between virgin and reworked 
wool of the same relative grade; and under such circum- 
stances the virgin wool is invariably the better product. 

A number of suggestions were made for modifying the 
rules so as to eliminate the industry’s objections and at 


90 The Commission, in a great number of cases had issued orders and obtained 
stipulations requiring the disclosure of the fact that goods were rebuilt (e.g., 
typewriters and tires), or made of used materials (e.g., hats and motion picture 
film). See docket Nos. 1901, 2499, 1896, 1897, 253, 245, 430, 34, 35, 36, 37, 208 
and 901; and stipulations Nos. 2050, 2084, 2045, 2155, 01834, 2168. 

91 Conference on Wool Rules, March 11, 1938, at 71-72. 
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the same time protect the consumer. Mr. Arthur Besse 
of the National Association of Wool Manufacturers sug- 
gested that the word “wool” without qualification be per- 
mitted on reclaimed wool, and that the words “virgin” 
or “new” be required on virgin wool.” ‘Thus the two 
classes would be distinguished without any reflection 
upon their comparative qualities. Mr. Ephraim Freed- 
man of Macy’s suggested a somewhat more detailed for- 
mula, namely, that the term “virgin wool, grade A” be 
applied to virgin wool meeting certain standards of 
quality and that all other virgin wool be called “virgin 
wool, grade B”. Reclaimed wool meeting the length, 
strength and elongation requirements of grade A virgin 
wool could be called simply “wool”, while all other re- 
claimed wool would be called “grade B wool”.* The 
word “reprocessed wool” has been suggested as preferable 
to either “reworked wool” or “shoddy”, although even it 
has derogatory connotations. What the Commission will 
ultimately approve is, of course, problematical. 

It is not the function of this article to appraise the legal 
authority, or lack of it, behind the affirmative disclosure 
provisions of the Commission’s textile rules.* Brief men- 
tion may be made, however, of some of the considerations 
necessafy to such an appraisal. Where these rules require 
affirmative labelling in all instances instead of merely 
where failure to label has the tendency, capacity or effect 
of misleading or deceiving consumers, they are valueless 
as a legal standard (even though, as expressions of fair 
practice, they may have great practical value) unless their 
violation would in substantially every instance warrant 
the issuance of a cease and desist order by the Commis- 
sion.”’ If the failure to disclose the presence of rayon, for 

%2 Ibid. March 29, 1938, at 229-232. 


93 Tbid. April 20, 1938, at 961. 


®* For a more detailed discussion than can be given here, see a forthcoming 
article in the Boston Law Review by Sumner S. Kittelle and Fred E. Campbell. 

95 The Commission has no power to proceed against a violation of a trade 
practice conference rule as such. The Commission must issue a complaint charg- 
ing a violation of the applicable statute. 
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example, does not necessarily constitute a violation of 
the Federal Trade Commission Act, a hard-and-fast rule 
requiring such disclosure will not stand up. 

Non-disclosure in itself has never been declared by the 
courts to be an unfair method of competition under the 
old Federal Trade Commission Act.** The new Wheeler- 
Lea Amendment” would not seem to change this result, 
since (apart from the special provisions applicable to 
foods, drugs and cosmetics) its chief effect is to remove 
from the Commission the burden of proving injury to 
competitors.” 


In the Gratz case the Supreme Court stated that the 
word “unfair” is “clearly inapplicable to practices never 
heretofore nt to good morals’.” This language 
has been regarded as an indication that, in interpreting 
the Federal Trade Commission Act, the courts will give 
due regard to standards of ethical conduct recognized by 
common law.” Despite criticism of it, the maxim caveat 
emptor remains “the motto of commercial law”.’* Many 
of the harsh results of this doctrine have been removed 
by a gradual broadening of the exceptions to it,’” but 


nevertheless it is still very much recognized and ap- 
plied.*” 


6 In Berkey & Gay Furniture Co. v. F. T. C. (C. C. A. 6th, 1930), 42 F. 
(2d) 427, the court refused to require disclosure that furniture was veneered 
instead of solid wood. 

97 Publ. No. 447 (1938), 52 Stat. 111. 


98 Sen. Com. Rep. No. 221, 75th Cong., Ist Sess., at 2-5; House Com. REp. 
No. 1613, 75th Cong., lst Sess., at 3,9; Conc. Rec., 75th Cong., 3d Sess., 391, 
392, 2s 397, 401 (House debate), 3255, 3289, 3290, 3292 (Senate debate). 
Cf. T. C. v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 1324 
(1831). 

99 F. T. C. v. Gratz, 253 U. S. 421, 427, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 

100 F. T. C. v. R. F. Keppel & Bro, Inc., 291 U. S. 304, 54 Sup. Ct. 423, 78 
L. ed. 814 (1934), makes it plain that while the common law may be a guide it 
is not a boundary of the Commission’s jurisdiction. 

101 Cooley on Torts (1932) § 351; Hamilton, The Ancient Maxim of Caveat 
Emptor, 40 Yate L. J. 1133, 1183. But see statement of Justice Black in F. T. C. 
v. Standard Education Society, 302 U. S. 112, 58 Sup. Ct. 113, 82 L. ed. 141 
(1937), that “the best element of business has long since decided . . . that the 
rule of caveat emptor should not be relied upon to reward fraud and deception.” 
P 102 | LEWELLYN, CASES AND MATERIALS ON THE LAw oF SALES (1930) at 204- 
20. 


103 Hamilton, op. cit. supra note 99, at 1187. 
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Caveat emptor applies only where there is pure silence; 
and a distinction should be made between this purely neg- 
ative practice and truthful but misleading representa- 
tions** such as are covered by the rules prohibiting 
unqualified use of the words “taffeta,” “chiffon,” etc., as 
descriptive of the weave of rayon goods.” The Royal 
Baking Powder case,’ while superficially seeming to be 
a case of pure silence really involved a representation 
which, while truthful, was misleading. The manufac- 
turer in that case, who had for a number of years made a 
product of a certain quality under his label suddenly low- 
ered the quality without disclosing this fact to the public. 
The affirmative act of continuing to use the label which 
the public had come to associate with the higher quality 
merchandise was held to place upon the vendor the duty 
of making a disclosure of the change. 

The Commission’s textile rules, however, condemn non- 
disclosure in situations involving no affirmative act other 
than an offer to sell. A rayon dress displayed for sale in 
a store window with no signs, tags, or labels upon or 
around it, would constitute a violation of Rayon Rule 
ne. 1." 

The common law rule requiring full disclosure be- 
tween persons in a fiduciary relation obviously has no 
application to ordinary commercial transactions contem- 
plated by the textile rules. Neither have the common law 
rules requiring disclosure of latent defects, since the pres- 
ence of rayon, while it may be a condition, is certainly not 
classifiable as a defect. Rayon concededly is a useful and 
valuable cloth which for some purposes is considered bet- 
ter than silk. 

The furthest point reached by the common law of non- 
disclosure is the rule that a vendor has a duty to disabuse 


104 Williston recognizes this distinction in Sates (1924) § 868. See also 
Bower, ACTIONABLE MISREPRESENTATION (1927) at 5, 92-97. 

105 Rayon Rule 5. 

106 Royal Baking Powder Co. v. F. T. C., 281 Fed. 744 (C. C. A. 2d, 1922). 

107 Assuming that the store was in the District of Columbia, or that the offer 
involved interstate commerce, and that the Commission found a substantial pub- 
lic interest to exist. 


id 
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a purchaser of a material mistake, even though self-in- 
duced, if he is aware that the purchaser is relying on the 
mistake.*”* In view of the public’s general awareness of 
the widespread use of rayon, however, it would seem that 
there would be little chance of any mistake where the gar- 
ment offered for sale bore a price substantially below that 
at which silk garments of a similar type are customarily 
sold.*** And where the garment bore a higher price, style 
and other considerations might be the controlling factors 
in the buyer’s choice, so that it could not be said that the 
purchase was made in reliance upon a mistake as to fiber 
content. Although some few buyers might be mistaken 
as to the fiber content in either of these cases, and might 
act in reliance upon such mistake, the seller could hardly 
be said to be on notice of this possibility in the absence of 
any representations on his part or inquiries or statements 
on the part of the buyer. Moreover, it must be remem- 
bered that the rules by their own terms apply to all trans- 
actions and not just to those in which the consumer is likely 
to be, or is, actually deceived. 


It would seem that from a purely legal standpoint, the 
textile rules requiring non-disclosure would be on a firmer 
footing if they were qualified by the phrase, found already 
in some of them, to the effect that disclosure shall be re- 
quired only where non-disclosure would have the tend- 
ency, capacity or effect of misleading or deceiving 
consumers. ‘The practical disadvantage of such a quali- 
fication, of course, is its indefiniteness. The manufacturer 
of cheap rayon dresses, for example, would not know 
whether the courts would hold that the low price of such 
garments alone was enough to prevent deception as to 
their fiber content or whether he should make such dis- 


108 Am. Law Inst., RESTATEMENT OF Contracts (1932) § 472 (b). The rule 
follows the dicta in the much quoted English case of Smith v. Hughes, L. R. 
6 Q. B. 597 (1871), which Bower, op. cit. supra note 102 at 136 criticizes forci- 
bly. It is, however, the majority rule in this country today. 

109 The Commission’s orders requiring disclosure of the fact that goods or ma- 
— are rebuilt or used would seem to stand on a firmer footing. Supra note 
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closure affirmatively. Of course, in view of the question- 
able legal status of the present hard-and-fast rules, the 
manufacturer is now in the same position of uncertainty 
as to what the courts will ultimately decide, but he has 
the advantage of knowing with precision what will get 
him into trouble, and what will keep him out of it, before 
the Commission at least."° As a semi-voluntary code for 
the textile industries, the rules thus have definite value. 


EFFECTIVENESS OF TRADE PRACTICE CONFERENCE 
RULES*™ 


Compliance with trade practice conference rules on the 
part of industry would be difficult to measure. The Fed- 
eral Trade Commission’s complaints do not charge viola- 
tions of particular rules, but are bottomed directly upon 
the applicable statute. ‘The Commission does not attempt 
to segregate complaints according to whether the respond- 
ent is a member of an industry having trade practice con- 
ference rules or whether violations of law charged in such 
complaints are also violations of such rules. Even if it did 
so, the number of complaints and orders would be only a 
very rough measure of compliance.”* Some significance 
can be attached, however, to the fact that the great bulk 
of the members of industries for which rules have been 
promulgated have signed the Commission’s printed form 
of acceptance, signifying their intention to observe the 


110 Thus far the Commission has issued no formal complaint or order based 
solely on nondisclosure of rayon. The cases brought since the promulgation of 
the Rayon Rules have all involved some active misrepresentation such as the 
use of the terms “taffeta,” “chiffon,” etc., as applied to Rayon. See F. T. C. 
Docket Nos. 2046, 3273, 3473, 3494, 3499, 3502, 3565, 3667, 3753, 3788, 3810, 
3838, 3880. However, the cease and desist orders in these cases (and stipula- 
tions in other cases) have required the respondents to disclose the presence of 
Rayon in the manner prescribed by the Rules. 

111 Again no attempt will be made to evaluate the benefits to consumers from 
the rules, this being the function of Mr. Nelson’s article herein. 

112F, T. C. ANNUAL Rep. 1928, at 6 states “. . . of more than 300 rules 
adopted by industries in trade practice conferences the power of the Federal 
Trade Commission has not been invoked with reference to a dozen of these.” 
It should be noticed that this statement does not set forth how many times the 
Commission’s power had to be invoked with respect to this dozen. In view of 
the fact that practically all industries that have rules at all have a general rule 
against misrepresentation, it may be assumed that most false advertising com- 


plaints against respondents belonging to such industries state violations of such 
rules as well as of the statute. 
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rules."* The industries quite evidently regard the rules 
as valuable, whether all individual members universally 
comply with them or not."* 

It is difficult to formulate a general conclusion upon the 
value of the trade practice conference procedure because 
it involves so many imponderable factors. Technically 
and theoretically, the conference rules are unnecessary, 
for there is no violation of law prohibited by them that is 
not already covered by statute, and no different or more 
expeditious procedure is available for enforcing the one 
than the other. Practically, however, trade practice 
conferences have unquestionably had a moral effect in 
bringing the law, and a knowledge of the existence and 
functions of the Commission, home to the average busi- 
nessman. Many to whom the Federal Trade Commission 
Act would otherwise have been unknown, or at most a 
hazy generality, have learned its application to their own 
business practices. ‘Thus the trade practice conference 
procedure has performed for industry and the public a 
great educational service, the value of which in elim- 
inating unethical practices, and cutting the cost of law 
enforcement, cannot be overestimated. 

Perhaps the greatest value of these conferences, how- 
ever, has been in establishing, under Group II rules, vol- 
untary standards of fair practice that could not otherwise 
have been established.”* As Chief Justice Hughes stated 
in the Sugar Institute case:*** 





Voluntary action to end abuses and to foster fair competitive 
opportunities in the public interest may be more effective than 
legal processes. And cooperative endeavor may appropriately 





113 See F. T. C. ANNUAL Rep. 1927, at 12 describing success of Commission’s 
efforts to obtain signatures of members of Retail Furniture Dealers’ Industry of 
New York City, and action taken against violaters. With reference to the rules 
for this industry, see Berkey & Gay Furniture Co. v. F. T. C., supra note 96. 

114 See F. T. C. ANNUAL Rep. 1929, at 31 for estimates by a number of in- 
dustries as to the monetary value of their trade practice conference rules. Most 
of them put their estimates in terms of several million dollars annually. 

115 “The conferences have been successful to an extent which the Trade As- 
sociation activities directed toward the same end have never approached.” SHARP 
AND Fox, Business Etuics (1937). 


116 U, S. v. Sugar Institute, 297 U. S. 553, 598, 56 Sup. Ct. 629, 80 L. ed. 859, 
875 (1936). 
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have wider objectives than merely the removal of evils which are 
infractions of positive law. 


The gradual evolution of new standards of fair practice 
cannot help but influence the growth of the law regarding 
unfair practices. As business attitudes and customs change 
in response to conference rules, methods once regarded as 
only morally wrong pass over the boundary line into il- 
legality. Thus each industry builds its own law to fit its 
own problems.” 


117 For a general statement of advantages flowing from the Trade Practice 
Conference Procedure, see speech of Henry Miller, Assistant Director of Trade 
Practice Conferences, printed Proceepincs oF 1ltH Boston CONFERENCE ON 
DistriBuTION, Oct. 3, 1939, at 84. 





TRADE PRACTICE CONFERENCE RULES 
AND THE CONSUMER 


SAUL NELSON 
Senior Economist, U. S. Department of Labor, Bureau of Labor Statistics 


The trade practice conference procedure of the Fed- 
eral Trade Commission represents in principle an effort 
to codify, industry by industry, the meaning of the con- 
cept “unfair methods of competition,” or more recently, 
“unfair or deceptive acts or practices in commerce.” Both 
of these concepts involve two kinds.of relationships; that 
between business rivals, and that of members of the in- 
dustry in their role as sellers of goods and services with 
their customers as consumers of such goods and services. 
Under the older definition of the powers of the Commis- 
sion it could take cognizance of the latter kind of rela- 
tionships only as they impinged upon the former;’ at 
present that limitation has been largely removed. 

Of course, these two aspects of business relationship are 
overlapping and not exclusive. For example, the mis- 
representation of an inferior article is likely to hurt rival 
sellers as well as buyers. However this parallelism is 
by no means necessarily present. What may be inter- 
preted as unfair practices toward business rivals may not 
be detrimental to consumers and, conversely, consumers 
may be harmed by practices to which competitors take no 
exception or which they actively approve. 

Despite the difficulty of drawing a clear line of de- 
marcation, this distinction is important in appraising the 
effect of conference rules upon the consumer. An exam- 
ination of the approved rules reveals a wide diversity of 
provisions, some primarily concerned with maintaining 
competition between business rivals upon a desired plane, 
others oriented more directly toward the protection of 


(sat). C. v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 1324 
[ 452] 
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the consumer, and still others showing concern with both 
these objectives. Further analysis leads to the strong in- 
ference that in formulating these rules the Commission 
has accorded major and apparently increasing emphasis 
to the protection of the consumer. Provisions regulating 
the buyer-seller relationship, particularly with regard to 
such problems as misrepresentation and informative la- 
beling, seem to be not only more numerous but also more 
detailed and specific than rules primarily concerned with 
the relationship between rival sellers as such. Moreover, 
while provisions dealing with the latter purely competi- 
tive relationship are usually general in character and 
amount to little more than restatements of accepted law, 
those dealing with the sales transaction from the point of 
view of the buyer often lay down specific rules of con- 
duct going far beyond the obvious implications of law 
and probably yield a very real benefit to the consumer. 

Before proceeding to examine the effect of provisions 
which stress the protection of the consumer, it is useful 
to consider briefly the impact of rules which are primarily 
directed toward the maintenance of fair competition as 
such. This effect, as suggested above, is incidental and 
not necessarily favorable; the consumer has no clear 
stake in fairness of competition as such. From the short 
range point of view this is fairly obvious. Aggressive 
price-cutting for the specific purpose of harming a.com- 
petitor or even driving him out of business will, at least 
temporarily, benefit the consumer’s purse. The piracy of 
dress designs, though it may be clearly in conflict with 
accepted ethical principles, probably affords the consumer 
of limited means a distinct advantage through the in- 
creased availability of cheap, attractively styled garments. 
Secret rebates or concessions to favored distributors, if 
passed on to the consumer, may result in a significant 
reduction of prices. 

Some of these advantages may prove illusory when a 
long range point of view is taken. For example, the 
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temporary benefits derived by consumers from a price 
war may prove very costly if the result is the entrench- 
ment of monopoly. However, even over the long range, 
there is no necessary parallelism between fair competition 
and the promotion of the consumer.interest. This is true 
even if the term “fair competition” is restricted to its 
barest ethical content. Style piracy may well hold con- 
tinuing benefit for the low income consumer; coal boot- 
legging has obvious advantages from the point of view 
of price. It is not suggested that practices of this kind 
should be condoned by government because they happen 
to carry incidental benefit to the consumer any more,than 
that starvation wages can be justified on the plea that 
they mean lower prices. The consumer interest is only 
one segment of the broader public interest and cannot be 
accorded exclusive consideration in the formation of pub- 
lic policy any more than can labor, agriculture, or busi- 
ness.” 

However, though the consumer cannot well claim ben- 
efits arising from conduct clearly counter to dictates of 
common morality, the situation alters when the concept 
of “unfair competition” is stretched to practices which 
merely offend the business mores of the moment. Thus 
businessmen almost universally condemn any form of 
aggressive price cutting, particularly if they suspect that 
the price charged is below the seller’s cost. But when 
prices are cut below the level of costs the resulting pres- 
sure, painful though it may be to weaker competitors, 
often leads to important cost reductions. These may 
be achieved through operating economies or perhaps 
through readjustments of capital structure; lower costs 
in turn may mean permanently lower prices. The con- 
sumer is hurt by aggressive price-cutting only in the 
somewhat exceptional cases where competition is actu- 
ally eliminated and monopoly results. 


2 For an excellent analysis of the nature of the consumer interest, see Gardiner 
C. Means, The Consumer and the New Deal (May 1934) 173 AnNats Am. 
Acap. Por. & Soc. SciENcE, 7. 
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Since a large proportion of the approved conference 
rules contain provisions dealing with sales below cost, it 
is instructive to note the evolution of the Commission’s 
attitude toward this subject. An early form of the clause 
is that in the rules for the Paper Board Industries, adopt- 
ed on February 19, 1929. This simply states that 


“The selling of goods below cost for the purpose of injuring 
a competitor and with the effect of lessening competition is an 
unfair trade practice.” * 
Apparently this statement was inadequate to satisfy busi- 
ness groups who wished to insure that cost be calculated 
in such a way as to limit price-cutting more effectively. 
Accordingly, some time after NRA was declared uncon- 
stitutional, and possibly reflecting the influence of the 
cost provisions of the NRA codes, it became customary 
to add the sentence: 
“All elements recognized by good accounting practice as proper 


elements of such cost shall be included in determining cost under 
this rule.” ¢ 


As experience accumulated, the Commission appar- 
ently became concerned at the possibility that the rule 
might be misconstrued to extend to cases where price- 
cutting involved no danger of monopoly, or perhaps that 
it might be used as a club to intimidate concerns which 
reduced prices legitimately. Consequently very recently 


3 Rule 9. An even earlier form of the provision is that in the rules for the 
Waxed Paper Industry, adopted on October 15, 1928, which read: 


“Rule 13. The selling of goods below cost, except to meet a price offered 
by a competitor, is an unfair trade practice. Such a practice eliminates com- 
petition regardless of its efficiency, results in great loss to the industry, 
encourages price discriminations which may affect other industries, and is 
an unfair trade practice. It is the judgment of this conference that every 
manufacturer of waxed paper should install a cost system which will enable 
him to accurately determine his costs.” 

Although this was approved as a group II rule, the Commission almost imme- 
diately recognized that it was much too broad, since it condemned sales below 
cost regardless of their effect upon competition. Moreover, the provision was 
readily susceptible of abuse by trade association secretaries as a threat against 
industry members whose price quotations were lower than their competitors 
considered expedient. The arbitrary nature of the concept of cost and the arti- 
ficialities inherent in cost accounting systems augmented this danger. Conse- 
quently, on June 7, 1929, the Commission rescinded this rule and substituted a 
Group I provision identical with that quoted in the text. 


4E.g., Rules for the Flat Glass Mfg. Industry, Rule 7. 
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approved rules, such as that for the Wine Industry pro- 
mulgated on June 29, 1939, omit the reference to good 
accounting practice and contain the following unequiv- 
ocal statement of the Commission’s attitude toward sales 
below cost: 








“Rule 12—Selling Below Cost: The practice of selling indus- 
try products below the seller’s cost, when pursued with wrongful 
intent of thereby injuring a competitor and where the effect of 
such practice is to unreasonably restrain trade, tend to create a 
monopoly, or substantially lessen competition, is an unfair trade 
practice. 

“This rule is not to be construed as prohibiting all sales below 
cost, but only such selling below the seller’s cost as is resorted to 
and pursued as a monopolistic practice with the wrongful intent 
referred to and coupled with the effect of unreasonably restrain- 
ing trade, tending to create a monopoly or substantially lessening 
competition. Sales below cost by a competitor not in a suffi- 
ciently strong competitive position to produce, and not actually 
producing, the monopolistic or restraining effect mentioned, do 
not fall within the inhibitions of this rule. (Italics supplied.) 

“The costs referred to in the rule are actual costs of the re- 
spective seller and not some other figure or average costs in the 
industry, determined by an industry cost survey or otherwise.” 


























In this form the preservation of business rivals from 
clearly unfair and economically undesirable trade prac- 
tices is accomplished with no sacrifice of the consumer’s 
interest in the freedom of price movement. In fact the 
consumer can only benefit from the remaining restriction 
upon monopolistic tactics. 

The development of this rule has been discussed in 
some detail to illustrate the apparent trend of Commis- 
sion policy. Increasing care is being taken to avoid pro- 
visions which, to protect industry members from some 
aggressive or inconvenient form of competition, hold the 
possibility of injuring the consumer. Examples of the 
type of competitive restriction approved in earlier Com- 
mission rules, but which would now be almost certainly 
rejected, are cited in the discussion by Kittelle and Mos- 
tow which appears elsewhere in this issue.° 


5 Supra p. 427. 
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Probably the outstanding exception to this present pol- 
icy is the continued inclusion of provisions prohibiting 
secret rebates and other forms of direct and indirect price 
discrimination.® Although there is no space here to dis- 
cuss the economics of price discrimination in detail, it 
may be pointed out that the existence of price discrim- 
inations and secret rebates is often a very needed safe- 
guard to the consumer against collusive price agreements, 
as well as against the price rigidity which commonly 
results from the practice of “price leadership.” When 
one group of distributors receives discriminatory dis- 
counts as against another, the result is often a general 
reduction of actual prices all along the line. Of course, in 
including anti-discrimination provisions in its conference 
rules, the Commission is following the policy laid down 
by Congress in the Clayton Act and later in the Robinson- 
Patman amendment to that Act.’ Nevertheless, to the 
extent to which the rules implement that policy or render 
it more effective, they may be considered not in the imme- 
diate interests of the consumer. 

The provisions so far considered have all dealt with 
competitive relations in terms of price. When the rela- 
tionship between business rivals is considered in terms 
other than those of price policy, there is a much clearer 
coincidence between the interest of competitive fair play 
and that of the consumer. Thus the prohibition of com- 
mercial bribery,* which is found in very many codes, 
seems of advantage to the consumer in opposing the diver- 
sion of competitive effort into wasteful and uneconomic 
channels. Another clearly undesirable practice dealt with 
by the codes is “full line forcing,” whereby a concern 
refuses to sell certain of its products singly, insisting upon 
the purchase of one or more related articles as a condi- 


6 E.g., Rules for the Marking Devices Industry, Rule 19. 


7 Public Res. No. 212, 63d Cong., as amended by Public Res. No. 692, 74th 
Congress. 


8 E.g., Rules for the Marking Devices Industry, Rule 14. 
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tion of the transaction.’ This simultaneously narrows the 

market of its competitors and restricts the choice of the 
consumer; its prevention achieves a gain on both fronts. 
Then there is a broad group of conference rules which 
seem to be designed to protect business firms against co- 
ercive pressure by their competitors. Specific provisions 
of this nature are those prohibiting threats of suit,” ef- 
forts to induce breach of a competitor’s contract,” and 
interference with either raw material sources” or sales 
outlets.** Here too the consumer would seem to benefit 
directly from this protection accorded to business firms. 
This is particularly true because coercion is very com- 
monly applied to prevent the use of aggressive sales tech- 
niques by individual firms such as the quotation of lower 
prices than competing concerns consider expedient. (This 
writer is unaware of any instance in which coercion has 
been applied to force a company to Jower its prices.) 
More generally, it may be suggested that collusive price- 
fixing schemes usually depend for their effectiveness upon 
the occasional use—or threat—of coercion against recal- 
citrant members; if such coercion can be effectively 
prohibited few collusive arrangements can be long main- 
tained. 

In general, therefore, the conference rules deal with 
the problem of maintaining competitive fair play in a 
manner showing very real consideration of the consum- 
er’s interest. As shown by the evolution of the provision 
dealing with sales below cost, the Commission now refuses 
to bar aggressive sales tactics on the plea that they are 
unfair, despite constant pressure of industry groups for 


9 Ibid., Rule 15. 
10 Jbid., Rule 12. 


11 Ibid., Rule 9. Of course, even provisions of this character may be suscepti- 
ble to abuse. Thus an overdiligent trade association secretary may suggest to 
an industry member who is aggressively pushing sales among distributors which 
had previously handled only his competitor’s goods, that such conduct constitutes 
an attempt to induce breach of contract. However, possibilities of this kind are 
inherent in the most carefully drawn rules, and the Commission has apparently 
taken every precaution to preclude their occurrence. 

12 E.g., Rules for the Carbon Dioxide Mfg. Industry, Rule 4. 
13 [bid., Rules 4 and 11. 
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such an interpretation, and in marked contrast to the rec- 
ord of NRA in dealing with the same issue. With the 
possible exception of price discrimination, where policy 
has been laid down by Congress, the practices prohibited 
in the interest of preserving fair competition between 
business rivals are not practices from which the consumer 
can normally hope to benefit; in most cases they seem as 
undesirable from his point of view as from that of the 
ethical businessman. 

We may now proceed to an examination of the second 
broad group of provisions; those in which the protection 
of the consumer seems to be the primary and direct ob- 
jective. Overwhelmingly the most important of these, and 
the only ones which will be here considered, are rules 
designed to prevent outright or constructive misrepre- 
sentation as to the price, source, nature, or usefulness of 
commodities or services offered for sale. 

Probably the most common provisions of this kind are 
those which are negative and general in character, pro- 
hibiting the dissemination of certain types of misinforma- 
tion in terms which are widely applicable and not focused 
on the specific situation in the industry involved. These 
merely repeat broad principles of established law and are 
of value primarily in directing the attention of industry 
members to the law’s requirements. 

Misleading representations with regard to price are 
dealt with in rules regarding false and misleading price 
quotations,” fictitious prices from which fictitious dis- 
counts are offered,’ and the misuse of the word “free” 
to describe goods or services which are not in fact free.” 
Provisions dealing with lottery schemes’ may fall into 
the same category. Of much more doubtful value to the 
consumer are rules opposing the use of the “loss leader.” ** 


14 E.g., Rules for the Mirror Mfg. Industry, Rule 14. 

15E.g., Rules for the Fur Industry, Rule 29. 

16 E.g., Rules for the Carbon Dioxide Mfg. Industry, Rule 12. 
17 Jbid., Rule 14. 

18 E.g., Rules for the Wet Ground Mica Industry, Rule 2. 
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The Commission apparently avoided the probably impos- 
sible task of defining exactly what constitutes a “loss 
leader”; in all probability it is little more than a deroga- 
tory term used by businessmen to denote any deep price 
cuts of which they disapprove. The consumer is only hurt 
by “loss leaders”—whatever they are—when he is in fact 
misled by them into the purchase of other overpriced 
commodities. 

Deception regarding aspects other than price is at- 
tacked by a wide variety of provisions of which the most 
common concern misbranding,” imitation of competitors’ 
trade marks,” misrepresentation of the character of the 
product” or the character of the seller’s business,” false 
claims of conformity with existing standards,” the use of 
odd size or slack fill containers,” incorrect reference to 
articles as “closeouts” or “obsolete,” *° and the substitu- 
tion of products other than those contracted for without 
the seller’s consent.** 

These provisions cover a wide territory but, as has been 
pointed out, their value is primarily educational. They 
reflect the difficulty inherent in the general law of mis- 
representation, in that they prohibit falsehood without 
establishing any standard of truth. They make the task 
of the administrator very difficult, particularly with ref- 
erence to misrepresentation of the character or content of 
acommodity. For example, if it is alleged that an article 
consisting largely of sugar and coloring matter is mis- 
represented when it is labeled “jam,” it is first necessary 
to prove that the term “jam” has a definite and generally 
accepted meaning in the industry, to which the product 
in question fails to conform. Insofar as standards of 





19 E.g., Rules for the Marking Devices Industry, Rule 1. 
20 Jbid., Rule 6. 
21 [bid., Rule 2. 
22 Jbid., Rule 3. 

oa Eg. Rules for the School Supplies and Equipment Distributing Industry, 
ule 17. 

24 Ibid., Rule 12. 

25 E.g., Rules for the Juvenile Wheel Goods Mfg. Industry, Rule 10. 

26 Jbid., Rule 12. 
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identity have been laid down by authorized government 
agencies, or have achieved such general acceptance that 
conflicting testimony is impossible, the problem is rela- 
tively simple. Unfortunately there is a very wide area in 
which no such standards exist by which the boundary be- 
tween truth and falsehood can be gauged. It is in this 
area that the trade practice conference rules perform 
probably their most useful function from the point of 
view of the consumer. 

It may be significant that the first use of the conference 
procedure in 1918, then called the “trade practice sub- 
mittal,” was in precisely this field. It defined the mean- 
ing of the term “gold shell” in relation to gold plated 
finger rings and permitted the Commission to dispose of 
a large number of complaints of misrepresentation which 
would have been very difficult to handle in the absence 
of such a generally accepted standard.” Since then, sim- 
ilar specific criteria have been written into the rules for 
many industries. Some of these, as in the case of the 
Preserve Manufacturing Industry, are essentially recapit- 
ulations of standards established by the Food and Drug 
Administration. Others, e.g., the Shrinkage of Woven 
Cotton Yard Goods, reflect the Commercial Standards of 
the National Bureau of Standards. In many instances, 
however, other Federal agencies afforded no such ready 
guides and the Commission had to formulate its own 
standards in codperation with the industries involved. 

In the great majority of codes which include such spe- 
cific standards, the applicable provisions are purely nega- 
tive in character. They forbid the use of certain terms 
or designations in connotations other than those pre- 
scribed, but they oppose no bar to silence. This follows 
the original precedent set for gold plated finger rings 
which prescribed the way in which gold content was to 
be described if it was to be described at all. 


27 See Kittelle and Mostow, supra p. 429. 
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Similar provisions in a few of the more recently ap- 
proved rules may be described briefly to illustrate the 
variety of situations treated. The Shrinkage of Woven 
Cotton Yard Goods code prohibits the use of such words 
as “preshrunk” or “shrinkproof” in connection with goods 
having residual shrinkage, unless the amount of the resid- 
ual shrinkage, measured in accordance with a specified 
Commercial Standard of the National Bureau of Stand- 
ards, is clearly indicated.” The Baby Chick code pro- 
vides that the words “trapnest” or “trapped” must not be 
applied to chicks hatched from eggs laid by hens which 
are not actually being trapped, or which have been 
trapped for at least one year.” According to the Putty 
rules, such words as “chalk putty” may not be used to 
describe putty whose pigment is not composed wholly of 
pure chalk whiting.* Rules for the Radio Receiving Set 
Manufacturing Industry provide that “all wave” or 
terms of similar import must not be utilized except for 
sets which are “constructed to receive and capable of re- 
ceiving, with reasonable or adequate consistency, the en- 
tire spectrum of radio frequencies in recognized use in 
the art... .” The use of such phrases as “limited all 
wave” is permitted if accompanied by a precise statement 
as to the actual kilocycle receiving range.** Members of 
the Tomato Paste Manufacturing Industry are not per- 
mitted to describe their product as tomato paste unless it 
meets specified standards,” or to use illustrations in ad- 
vertising matter which might mislead prospective pur- 
chasers as to the character of the product.** Among other 
foods for which detailed standards are prescribed are 
macaroni and noodles“ and preserves.** Such terms as 


28 Rules 3, 4, 5. 
29 Rule 16. 

30 Rule 5. 

31 Rule 2. 

32 Rules 2, 3. 
33 Rule 6. 

34 Rules 2, 3. 
35 Rule 1. 
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“pure dye silk” are carefully defined.** The Wholesale 
Jewelry rules include technical descriptions indicating 
exactly what pearls, diamonds, rubies, sapphires, emer- 
alds and topazes are supposed to be, and restrict the use 
of those terms correspondingly.*’ The Fur code prescribes 
the manner in which furs dyed to simulate other furs are 
to be referred to.** Perhaps the ultimate of protection to 
the unwary consumer is afforded by a provision in this 
last code which states that it is unfair to refer to “Furs 
worn by society women . . . when such is not the fact.” * 
Curiously, there is no definition of the term “society 
women.” 

The existence of detailed rules of this character in- 
volves a twofold advantage. It serves to crystallize 
industry custom and to give descriptive terminology a 
precise meaning which is understood both by industry 
and the consumer. At the same time, this very standard- 
ization of practice materially strengthens the hand of the 
Commission in court procedure, by making it easier to 
prove that divergence from such generally accepted prac- 
tice constitutes misrepresentation under the law. 

The major shortcoming of negative provisions of the 
kind described is that in many instances silence can mis- 
lead quite as effectively as outright falsehood. It is easy 
to pass off second-hand articles as new or to mislead cus- 
tomers into believing that a part-wool blanket is all wool 
without making any positive misstatement. 

Recently approved rules reflect an increasing effort to 
cope with this sort of constructive misrepresentation. The 
Rayon rules, which constitute an outstanding step in this 
direction, are described elsewhere in this issue in some 
detail.’ The principle involved is that, since rayon is so 
easily mistaken for silk, the mere failure to label a prod- 


36 Rule 3. 

87 Rule 4. 

38 Rule 1. 

39 Rule 16. 

40 Kittelle and Mostow, supra, pp. 438-439. 
15 
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uct containing rayon is itself misrepresentative. Although 
pure silk need not be labeled, the use of metallic weight- 
ing or of silk waste must be disclosed.“ (Presumably the 
lack of any affirmative requirement that the presence of 
silk be shown is based upon the presumption that silk, 
as a fiber enjoying general consumer preference, is not a 
probable subject for concealment. It will be interesting 
to observe what happens to this rule if new fibers, such 
as Nylon, achieve even greater popularity than silk.) The 
Fur rules require that tipped, pointed, blended or dyed 
furs be labeled to reveal their character.“ ‘The Macaroni 
rules make “the failure to brand, mark or identify . . . 
products so as to disclose their true character .. .” an 
improper practice.** The Preserve rules go somewhat 
farther, by insisting that preparations which simulate 
jams or jellies, but fail to come up to the prescribed 
standard for those products, should not be sold ‘“‘without 
clearly and prominently disclosing therein that the prod- 
uct is such imitation. .. .” “* The problem of passing 
off second hand articles as new is dealt with in the Whole- 
sale Jewelry rules which provide that: 


“In the sale or offering for sale of rebuilt or secondhand 
watches or watches containing rebuilt or secondhand movements, 
the failure to attach a tag to each such watch at the time of sale 
and delivery stating that the watch is rebuilt or secondhand is an 
unfair trade practice.” * 


A similar clause in the Rubber Tire Code requires that 
second-hand tires which “have been dressed or prepared 
to simulate new or unused tires” must be “durably and 


9) 46 


conspicuously branded. . . 
A clear contrast between the negative and positive type 
of provision is afforded by the rules for the Toilet Brush 


41 Rules 1, 4. According to Rule 1, however, the presence of silk must be dis- 
closed “where such nondisclosure has the capacity and tendency or effect of mis- 
leading or deceiving the purchasing public.” The rayon rules differ by requiring 
disclosure unconditionally. 

42 Rule 7. 

48 Rule 10. 

44 Rule 2. 

45 Rule 1 (b). 

46 Rule 10. 
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Manufacturing Industry, approved during December, 
1937, and those for the Paint and Varnish Brush Manu- 
facturing Industry, promulgated during January, 1939. 
The earlier code merely forbids the “false marking, 
branding or labeling of ... brushes with the words 
‘bristle’ or ‘pure bristle’ when such brushes are made in 
whole or in part of horse hair, fiber or other adulter- 
ant....” *’ The more recently adopted rules for the Paint 
Brush Industry, after including a similar prohibition of 
misbranding, go on to require the affirmative disclosure 
of fiber content in the following detailed provision. 


“Tt is an unfair trade practice to sell, offer for sale, or distribute 
any brush the brushing part of which is composed, in whole or in 
part, of any material which by reason of its natural appearance or 
as a result of special processing simulates bristle, without clear 
and nondeceptive disclosure of the true composition thereor, 
where failure to so disclose the same has the tendency and capac- 
ity or effect of misleading or deceiving the purchasing or con- 
suming public. 

“(a) Such disclosure should be made by branding, stamping, 
or otherwise marking the handle or ferrule of the brush with the 
name of each of the constituent materials of the brushing part 
thereof in the order of its predominance. 

“(Illustration: A brush composed of 60% horsehair and 

40% bristle should be marked ‘Horsehair and Bristle’ or ‘60% 

Horsehair and 40% Bristle.’) 


Provided, however, (1) that the name of any such constituent 
material shall not be set forth in type or manner so inconspicuous, 
remotely placed, or disproportionately minimized as thereby to 
have the tendency, capacity or effect of misleading or deceiving 
the purchasing or consuming public in respect to the proportion 
of such material contained therein, or in any other respect, and 

(2) when bristle as a material is not contained therein in a 
substantial quantity, the percentage in which such material is 
present should be specifically stated, to the end that purchasers 
may not be misled or deceived into the belief that this material 
is present in greater proportion than is in fact true. 

(Illustration: A brush composed of 90% horsehair and 

10% bristle should be marked ‘Horsehair and 10% Bristle’ or 

‘90% Horsehair and 10% Bristle.’)” ** 


Obviously, this latter—and later—rule affords far more 
effective protection to the consumer than the former. It 


47 Rule 4. 
48 Rule 3. 
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is the opinion of the writer that affirmative provisions of 
this kind constitute the most important single contribution 
of the conference rules to the consumer. 


This judgment relates solely to the consumer’s point of 
view and implies no conclusion with regard to the legal 
effect of these positive labeling provisions; a subject care- 
fully treated in another article in this issue.” It may, 
however, be pertinent to suggest two additional consider- 
ations which bear upon the practical effect of such rules. 
Whether or not they be legally enforceable per se, a sub- 
stantial degree of voluntary conformance can be expected. 
Even if the more reputable members of the industry chafe 
at the restrictions imposed, they hesitate at violation be- 
cause of their fear of the unfavorable publicity attendant 
upon the issuance of a Commission complaint. Secondly, 
as time passes and acceptance becomes more general, it 
becomes possible to demonstrate the existence of an in- 
dustry custom whose violation the courts can consider 
unlawful. If the rule be at all reasonable, and not unduly 
onerous, there is every probability that it will prove ulti- 
mately effective, regardless of its initial legal status. 

Finally, it is noteworthy that many of the more recently 
approved rules consist exclusively or primarily of detailed 
provisions concerning the use and misuse of descriptive 
terminology. This represents a return to the practice in 
the two preconference codes,” whose only clauses were 
definitions of proper labeling practice. Thus the code for 
the Preserve Manufacturing Industry contains but three 
rules; the first defining the content of various industry 
products, the second requiring that merchandise failing 
to conform to such standards be labeled as imitation, and 
the last prohibiting false invoicing. The Trade Practice 
Rules for the Shrinkage of Woven Cotton Goods Indus- 
try are entirely devoted to the proper labeling of residual 


49 Kittelle and Mostow, supra, pp. 445-449, 


50 Trade Practice Submittals for the Gold Plated Finger Rings Industry and 
the Paper Industry. See supra, 429. 
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shrinkage. The silk and the rayon rules deal almost ex- 
clusively with the problem of fiber identification. In these 
and many other of the codes promulgated during the 
past few years the entire emphasis is upon the protection 
of the consumer from misrepresentative practices; the 
protection of the ethical businessman from his less scru- 
pulous rivals is achieved only as an incident to this pri- 
mary purpose. 


CONCLUSIONS 


In general, the consumer has probably benefited mate- 
rially from the trade practice conference procedure of the 
Federal Trade Commission. Although some of the ear- 
lier rules dealing with the relation between business rivals 
may have been subject to misuse and perhaps injured the 
consumer by restricting the competitive process, recent 
policy shows increasing care to avoid such provisions. The 
Commission’s definition of “unfair competition,” unlike 
that of many businessmen, seems to comprise only prac- 
tices which are clearly unethical, or which harm the 
consumer as well as competitors, or which have been spe- 
cifically declared unlawful by Congress. There is no 
present tendency to interfere with aggressive business 
tactics as such, unless they fall into one of the above cate- 
gories. 


From the point of view of the consumer, however, the 
more important contribution is made by rules directly 
contrived for his protection, particularly as related to the 
problem of misrepresentation. The most frequent of these 
provisions are negative and non-specific; their value is 
primarily educational. More effective protection is af- 
forded when prohibitions are framed in terms directly 
applicable to the peculiar problems of the industry under 
consideration; the standards so laid down serve both to 
crystallize industry custom and to simplify the task of 
the administrator. Even greater advantage is derived 
from those positive labeling requirements which recog- 
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nize that silence may mislead no less than outright false- 
hood. Rules of this kind, whether they merely prohibit 
certain types of misrepresentation, or affirmatively require 
disclosure of pertinent facts, represent a very real step 
forward for the consumer by making it possible for him 
to base his purchases upon adequate knowledge rather 
than upon misinformation or half information. 





THE COMMISSION’S ADMINISTRATION OF 
PARAGRAPH 2 (a) OF THE ROBINSON- 
PATMAN ACT: AN APPRAISAL 


ALBERT E. SAWYER 
Member of the District of Columbia Bar 


ScoPE NOTE 


The Robinson-Patman Amendment to the Clayton Act 
became law on June 16, 1936. The original act recog- 
nized price discrimination as one of the means by which 
lively competition in a trade or industry could be dulled 
and perhaps eliminated and monopolistic conditions en- 
couraged. The shortcomings of this original enactment, 
its legislative, administrative and judicial history have 
been the subject of much discussion for more than two 
decades, and provide the setting for the enactment of and 
early administrative procedures under the 1936 amend- 
ment. The three and one-half years which have elapsed 
since the enactment of the Robinson-Patman Act have 
brought forth a new flood of legal and economic litera- 
ture on the subject of price discrimination.* This marked 
interest is not surprising in the face of the extent to which 
this law touches the everyday workings of our business 
system. In an attempt to meet the shortcomings of the 
1914 Act the Congress has placed under the administra- 
tive eye of the Federal Trade Commission a very large 
sector of the activities which go to make up what we 
know as American business. It is of interest therefore to 
see what the Commission has done in these three and one- 
half years in answer to this mandate from the Congress. 
This then is the task before us, leaving to others the 
further analysis of the Act itself and its social and eco- 
nomic implications. 

Commencing with an inventory of work done thus far 
and a general characterization of the complaints that 


1 See Bibliography of Federal Trade Commission literature, infra p. 671. 
[ 469 ] 
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have been issued, industries affected and marketing prac- 
tices involved, the article proceeds to comment upon the 
Commission’s selection of cases and an analysis of the 
orders issued thus far. This analysis considers the evo- 
lution of standards for the determination of injury to 
competition, cost justification of quantity differentials, 
and the meeting of competition. Attention is given to the 
technique employed in the form of findings and orders 
and their contribution toward a more universal under- 
standing of the application of the Act. The proceedings 
under paragraph 2(c) dealing with brokerage allow- 
ance are the subject of a separate article in this series. 
The proceedings under paragraph 2 (d), 2 (e) and 2 (f) 
are included in the Schedule appended hereto but space 
limitations have created the necessity of confining the 
discussion to the proceedings arising under Para- 
graph 2 (a). 

The complaints issued by the Commission are consid- 
ered in the tabulations of pending cases, the industries 
affected thereby and the types of discriminatory practices 
alleged therein. Consideration of possible developments 
in pending proceedings must of necessity be speculative 
in nature and hence the analytical study of the adminis- 
trative accomplishments is based almost exclusively upon 
the proceedings in which findings and orders have been 
announced prior to December 1, 1939. It should also be 
noted that the comments upon these findings and orders 
are based upon a study of the memorandum opinions and 
of the orders, and do not purport to represent an inde- 
pendent appraisal of the full record of each proceeding. 


I. SUMMARY OF WoRK DONE 


Appendix “A” summarizes in tabular form the record 
of official action by the Federal Trade Commission under 
the Robinson-Patman Act from June 16, 1936 to January 
1, 1940. It presents in ready reference form the general 
character of the proceedings and their present status. 
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Exclusive of the “brokerage” (section 2 (c)) cases, there 
are in all sixty-erght dockets. In several instances a num- 
ber of dockets are grouped together as a single proceed- 
ing. Taking these into consideration there are forty-seven 
proceedings of which four have been dismissed, one or- 
dered to cease and desist after hearings and arguments 
before the Commission, thirteen ordered to cease and de- 
sist on basis of admission of material allegations and a 
waiver of all intervening procedure, (no taking of testi- 
mony, no briefs and no oral argument). Twenty-nine 
proceedings are still pending. 

In this general survey of progress to the end of 1939 
it is interesting to note the industries or lines of trade 
represented in these forty-seven proceedings. The foot- 
notes below tell this story in tabular form.” 

2 TABULATION OF COMPLAINTS ISSUED BY INDUSTRY 


Industry Docket Status Type of Practice Involved 
Dismissed a) Discount Scale 


( 
Dismissed (a) Meeting Competition 
( 


C/D a) Discount Scale 
Off-scale Pricing 
Cumulative Discount 

Pending 2 (a) Simple Discrimination 


(Also Sec. 5 F. T. C. A.) 
C/D 


(No Contract) 2 (a) Cumulative Discount 
3381 Pending 2 (a) Customer Classification 
2 (e) Advertising Allowance 
3633 Pending 2 (a) Delivered Prices 
2 (e) Advertising Allowance 
(Also Sec. 3 Clayton Act) 
3646 Pending 2 (a) Simple Discrimination 
2 (e) Advertising Allowance 
3669 Pending 2 (a) Simple Discrimination 
3740 Pending 2 (a) Simple Discrimination 
3756 ~=Pending 2 (a) — Classification (Syndi- 
cates 
3796-3805 Pending 2 (a) Simple Discrimination 


wont Pending 2 (a) Discrimination through overship- 


ment 
2(c) Brokerage 
; Sec. 5 F. T. C. A.—Gratuities 
Cosmetics 2972 2 (a) Excess Discount Scale 
2973 2 (d) Advertising Allowance 
2974 2 (e) Demonstrator 
2975 + Pending 
3017 Sec.5 F. T. C, A.—Push-money and 
3039 demonstrators as a _ deceptive 
3133 practice 


3736 Pending 2 (a) Discrimination through _ special 
packaging restricted to chains 
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The preponderance of food industry cases revealed in 
this tabulation undoubtedly reflects the interest taken by 
this industry in the Act. It is a well-known fact that the 
independent distributors in this field had much to do 
with fostering sentiment favorable to the passage of the 


Industry 
House Furnish- 


ings 
Clothing 


Building 
Supplies 


Others 

Bank System 
Supplies 

Golf Balls 


Optical 


Supplies 


Fertilizer 


Snow Fence 


Clothes Pressing 


Machines 
Drugs— 

Chemicals 
Padlocks 
Tires 


Surgical 
Supplies 
Gasoline 


Books 


2937 


3840 
3020 


3546 


Docket 


Status 


Dismissed 


C/D 
C/D 


Pending 


Pending 


C/D 
No Contest 


Pending 
C/D 


C/D 
No Contest 


C/D 
No Contest 


C/D 
No Contest 


Pending 


C/D 
No Contest 


Pending 


No Contest 


Pending 
C/D 


C/D 


Type of Practice Involved 


) Excess Discount Scale 
) Inducement 
) Cumulative Discount 


2 (a) Retailer-Wholesaler Classified as 
Wholesalers 


2 (a) Delivery Terms 
Sec. 5 F. T. C. A—Collective Adoption 
of delivery terms 


2 (a) Excess Discount Scale 
Customer Classification 

2 (£) Inducement 

2 (a) Delivered Price 

Sec.5 F. T. C. A—Collective Adoption 
of Delivered Price Policy 


2 (a) Simple Discrimination 

2 (a) Price Rebate 

2 (d) Promotional Activity 

2 (£{) Inducement 

‘Sec,5 F. T. C. A—Price Fixing 


2 (a) Cumulative Discounts 


2 (a) Customer Classification 


2 (a) Cumulative Discount 

Sec.5 F. T. C. A.—Price Fixing 

2 (a) Delivered Price 

Sec.5 F. T. C. A—Price Fixing, etc. 


2 (a) Simple Discrimination 


2 (a) Customer Classification 

2 (a) Cumulative Discount 

2 (a) Cumulative Discount 
Private Brands 

2 (d) Other Services 


2 (f) Inducement 
2 (a) Simple Discrimination 
2 (f) Inducement 
2 (a) Simple Discrimination 
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Act. This interest has manifested itself after the passage 
of the Act in the number of “applications for relief” filed 
with the Commission. The total absence of large areas 
of industry from this tabulation is noticeable. We may 
only speculate upon the cause for this uneven distribu- 
tion. Is it lack of discrimination practices, insufficient 
pressure upon competitive conditions resulting from such 
violations as may occur, lack of interest, uncertainty as 
to application, or fear of retaliation because of the gen- 
eral character of the discriminatory practice in a par- 
ticular industry? A sampling of all of these reasons and 
perhaps many more play their part in accelerating or 
retarding the application of the Act to industry in general. 
A second glance at the above tabulation does show a 
tendency toward a gradual spread of interest into a wider 
variety of lines, especially among the later proceedings. 
This brings us to a consideration of the manner in which 
these proceedings are selected. 


II. COMMENTS ON THE SELECTION OF PROCEEDINGS 


To a large degree the Commission depends upon busi- 
ness for its selection of proceedings. The common im- 
pression that the official proceedings in a given case 
constitute an element in a comprehensive program adopt- 
ed after much study upon a body of facts as broad as 
industry itself must be largely discounted. This would 
represent an ideal approach from the standpoint of well- 
balanced administrative effort. Under those conditions 
duplicate effort could be avoided and official sanctions 


Industry Docket Status Type of Practice Involved 
Auto Parts 3866 Pending 2 (a) Classification of Customers 
2(d) Payment for Credit Guarantee 
Sec. 3 Clayton Act—Exclusive Dealer 
Contract 
Sec. 5 F. T. C. A—Resale Price Main- 
tenance 
Numbering 
Machines 3889 Pending 2 (a) Simple Discrimination 
Cigarettes — pos 
: : 2 (a) Free Goods 
3919, 3921 f Pending 2 (d) Display Allowance 
3922, 3927 
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applied in direct proportion to the economic significance 
of the subject cases. An official philosophy could unfold 
in an orderly fashion and the much-to-be-desired “cer- 
tainty” in the law would become apparent at an early 
stage. But practical necessities dictate a different state 
of affairs. While, theoretically, the Commission may 
move of its own volition, to do so entirely would require 
it largely to ignore the daily stream of “applications for 
relief” which flow to it from all parts of the country and 
from all walks of business life. These applications come 
as letters of protest from harassed businessmen or as for- 
mal legal documents purporting to set forth the basis of 
a proceeding against some other businessman or group 
of businessmen. To these applications the Commission 
must give heed, and it is not without merit that the efforts 
of the Commission reflect in a large measure the tenor of 
the protests from business itself. While this is true of 
all phases of the Commission’s efforts, it is especially 
significant as applied to the Robinson-Patman Act in 
these early years of its enforcement. It may be truthfully 
stated that the activity of the Commission in any par- 
ticular phase of business life tends to reflect the interest 
in the laws manifest by those who participate in that 
phase. Hence a cross-section of industry represented by 
the cases which have come before the Commission may 
not reflect the presence or absence of illegal price dis- 
crimination at any given point but rather constitutes an 
index of the degree of interest which has thus far been 
made manifest. It is fair to assume that as time goes on 
interest in this method of relief from discriminatory 
practices will tend to spread itself more evenly and grad- 
ually assume a more complete representation of industry 
as a whole. 

It is but natural that the larger the grist of applica- 
tions for relief the better the Commission is able to select 
for its formal consideration those proceedings which will 
accomplish the twofold purpose of first granting greatest 
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relief from the practices complained of, and second, in- 
directly influencing the maximum degree of compliance. 
It is fair to suppose, therefore, that as the reality of this 
law forces itself upon the consciousness of business the 
grist of applications will swell in volume and in variety 
and a more representative flow of proceedings can be ex- 
pected. 


III. ANALYSIS OF ORDERS ISSUED AND COMMENTS ON 
PENDING DOCKET 


A. Types of Section 2 (a) Cases 


1. Simple Price Discrimination: This is a term which 
serves to describe those situations wherein the price 
charged one customer is different for the same goods from 
the price charged his competitor, and the difference is 
not disguised by any marketing device such as a discount 
scale, customer classification, delivery terms, private 
brands, special packaging, or the like. Fourteen dockets, 
eight of which are grouped in one proceeding, fall into 
this category. A tabulation indicating the present status 
of these proceedings appears in the footnote below.* 

The three determinations in this category illustrate the 
character of these proceedings. The issues raised are two 
or possibly three in number: Was the same article sold 
at differing prices? Was there injury to competition as 
a result thereof and a possible rebuttal justification by 


3 TABULATION OF CASES INVOLVING SIMPLE DISCRIMINATION 


Date of 
Docket Respondent Complaint Disposition 
3050 Christmas Club, Inc. 2/11/37 C/D 9/30/37 
3224 E. B. Muller Co. et al. 9/11/37 
Amended 
Pending 


3330 U. S. Hoffman Machinery Corp. Pending 
3646 C. F. Sauer Company Pending 


3669 General Baking Co. Pending 

3798-3805 Anheuser-Bush Inc. et al. Pending 
American Oil Co. et al. C/D 
Williams & Wilkins Co. C/D 8/23/39 
National Numbering Machine Co. 9/12/39 Pending 
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Respondent that he was acting in good faith to meet the 
equally low price of a competitor? These latter issues are 
discussed in some detail in later sections of the study.* 

2. Discount Schedules in Excess of Savable Costs: The 
use of quantity discounts in merchandising plans is of 
ancient origin, but with the rise of mass production it 
gained in frequency of use and in the size of the differ- 
ential. Further impetus came from the more recent rise 
of mass distribution methods. The combination of the 
ability to produce in great quantities and to buy for resale 
in equally great quantities has enlarged the differential 
to a point where in many cases the manufacturer and the 
distributor, unable to meet such competition, are at a 
serious disadvantage in the trade. While a quantity dis- 
count was rationalized on the reasonably obvious assump- 
tion that large quantity transactions are most likely to 
cost less per unit than smaller ones, thus creating savings 
which could be shared with the large customer, the seller 
did not feel compelled to develop proof of this in terms 
of cost. Some careful sellers may have gone so far as to 
ascertain by cost estimates some of the elements of the 
savable costs but, by and large, the overall profitability 
of the entire discount schedule tended to receive the up- 
permost consideration. Some extreme discounts were jus- 
tified, if at all, upon the theory of marginal costs, the 
added volume of the few large contracts “riding” upon 
the fully charged costs of the regular production and 
hence not sharing proportionately the undivided indirect 
costs of carrying on the business. It is not unfair to state 
that the quantity discount became a selling device in full 
control of the sales department with little or no demand 
by management that these differentials necessarily reflect 
true cost savings. 

The Robinson-Patman Act presents to the businessman 
the chance to offer the incentive to quantity buying by 
the establishment of quantity discounts but requires that 


4See pages 498-506. 
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such discounts “make only due allowance for differences 
in the cost of manufacture, sales or delivery resulting 
from the differing methods or quantities in which such 
commodities are to such purchasers sold or delivered.” 
This sentence at one stroke brings into the administrative 
processes of the Federal Trade Commission an entire 
phase of cost accounting technique hitherto seldom in- 
volved in adversary proceedings. It is with more than 
casual interest therefore that we look into the early Rob- 
inson-Patman cases involving cost justification for signs 
as to how both parties to the proceedings handle this 
new set of fact-finding techniques. 

At the outset it should be noted that not all cases of 
cost justification follow the same pattern. In the case 
of made-to-order goods the problem may be greatly sim- 
plified because the sale is made in advance of the manu- 
facturing process and it is possible to consider manufac- 
turing savings attributable to quantity differentials. Cost 
accounting for production processes is in this day and 
age a well-developed technique which may be readily 
adapted to proof in such cases. Frequently the produc- 
tion cost saving as between two quantity brackets will 
be quite sufficient to justify the discount—hence there is 
no need to venture further. 

Quite a different case is presented, however, when the 
discount bracket under question concerns stock merchan- 
dise, presumably manufactured in great quantities, far in 
excess of the largest single sale. The goods are made 
and warehoused and sales drawn from the supply of 
stock on hand. Except in the unusual case a difference in 
the quantity purchased can have no reference back to pro- 
duction cost in the search for possible savings growing out 
of quantity purchases. This search must be confined to so- 
called distribution costs or marketing costs. In this field 
the cost accountant is not so sure-footed. For the most part 
the efforts are experimental, sporadic and perhaps some- 
what speculative. There are good reasons for this marked 
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difference in the progress of cost accounting practice in 
these two fields. In the first place accounting for pro- 
duction cost received its impetus from the “scientific 
management” movement which spread through the in- 
dustrial world a generation ago. The expenditure of 
corporate funds for cost accounting work found its sanc- 
tion in this rising interest in controlled production and 
it became part and parcel of the very movement itself. 
Cost accountants, efficiency engineers and “systems” men 
came more or less from the same general school of ex- 
perience and grew up together. Thus we have in this 
field today a generally accepted demand for production 
cost control and a generation of experience with which 
to meet the demand. 

In the field of distribution cost control there is no such 
widespread acceptance of the need for cost work. Man- 
agement is only just beginning to grope for ideas in this 
field. The cost man has no assured budget to work with 
and frequently his efforts are confined of necessity to 
experimental excursions. A large body of experience in 
distribution cost technique therefore is lacking. To be 
sure, there are some notable exceptions. 

Then, too, there is another important distinction be- 
tween production cost problems and distribution cost 
problems. In the former case the progress of an article 
in the course of manufacture presents a series of tangible 
situations which can be readily observed and reasonable 
cost measurements applied. In most instances a large 
proportion of the total production cost is made up of 
observable items of labor and material directly applied 
to the product. Even the less direct elements of power, 
heat and light, supervision, trucking, etc., are reasonably 
direct in their relationship to the articles produced. The 
points at which expense must be divided or “spread” 
among a series of products are relatively few in most 
processes and make up a narrow margin of the total cost 
figure. But this is not the case in the field of distribution 
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cost. Here the situation often is reversed. The joint cost 
situation outweighs the direct cost situation and an en- 
tirely new importance attaches to the technique of 
“spreading” joint costs. Trucks haul not one single class 
of product but many products, perhaps an assortment of 
merchandise drawn from a variety of production cen- 
ters. Warehouses store these assortments. Salesmen pre- 
sent not a single product but an entire line of products, 
sometimes numbering hundreds or perhaps thousands of 
items. The salesmen may “feature” special items now 
and again but quite frequently his main job is to “sell 
the house’”,—its name, its goodwill, reliability, high 
standard and that ephemeral substance called “service”. 
Likewise, with advertising and sales promotion costs: 
how frequently a single advertisement will speak its mes- 
sage for a group of products rather than for the single 
item. In this field supervision is less likely to be rigidly 
departmentalized and hence less susceptible to rule of 
thumb distribution among the various products sold by 
the concern. ‘There are situations in distribution cost 
experience which are analogous to manufacturing cost 
work and these, though few in number, give us the be- 
ginnings of a technique, sufficient to encourage the 
thought that when management interest is quickened to 
the point of devoting at least as much energy to this field 
as it has in the past to manufacturing accounting, the task 
will not prove to be a hopeless one. 

The question of cost justification arises as a subordinate 
issue in many cases but the footnote below’ indicates the 
dockets in which the cost justification issue is of con- 
siderable importance. 


5 2935, 2936, 2937, 2972, 2973, 2974, 2975, 2986, 2987, 3017, 3020, 3039, 3133, 
3154, 3232, 3233, 3685. 


Determinations have been made as follows: 
Dismissed: 2935, 2936, 2937.* 


* Dismissal based primarily upon insufficient injury to competitor. 
Cease and Desist—Contested Proceeding: 2986, 2987. 
Cease and Desist—Uncontested Proceeding : 3020, 3154, 3232, 3685. 
Pending: 2972, 2973, 2974, 2975, 3017, 3039, 3133. 
16 





480 THE GEORGE WASHINGTON LAW REVIEW 


In addition to the classification of distribution cost 
situations as between custom made and stock goods there 
is a classification of types of cost justification cases which 
may prove helpful: 


1. Where the differential granted to the quantity buyer is very 
large it may soon become apparent that no justification can be 
established by any method of accounting. This essentially is the 
situation in the Hollywood Hat case, one of the very first to 
involve the cost element. The relative magnitude of the discount 
made discussion of accounting method unnecessary. 

2. Where the respondent maintains a regular cost control not 
only of the production process, but of part or all of the distribu- 
tion process, the nature of the proof of justification presents dis- 
tinctive features. Here we are faced with the more usual ad- 
ministrative task of appraising regular accounting procedures 
currently employed in the management of the concern. As yet 
we have no case which typifies this situation but undoubtedly 
one will arise in due course and even though it presents a fairly 
complex cost structure the task of the respondent will be im- 
measurably simplified by reason of the fact that his cost justifica- 
tion facts flow from regular routine procedures that have the 
benefit of continued day-to-day testing of all elements. Likewise 
the Commission’s accountants will have more upon which to base 
their appraisal of the results. It is much easier to appraise the 
reasonableness of a daily practice which has gone on for a sub- 
stantial period than it is to evaluate a study made for the specific 
purpose of the case. 


3. Where special cost studies are instituted to obtain part 
or all of the information for cost justification, another type of 
administrative problem is posed. Here we have the situation 
presented in the Standard Brands case, which incidentally also 
classifies as a stock goods type of case, and one involving com- 
plex joint costs covering a relatively high proportion of the total 
cost. The administrative problems inherent in these situations 
are fully exemplified by the actual experience in the presentation 
of this case and will be taken up in more detail later in the dis- 
cussion of this particular case. 

4. For the sake of completeness one more possible situation 
is presented—that is where no reliable cost data exists and the 
usual recourse to a special study is restricted by reason of the 
fact that the merchandising program under consideration is a 
new venture, void of experience and at the same time quite ob- 
viously complicated by a large element of joint costs. This is 
the most difficult of all of the situations both for the Respondent 
and for the Commission, and a special approach must of necessity 
be made in all such circumstances. The orders of the Commission 
have not yet revealed actual experience with a case of this sort 
but the problems it raises undoubtedly have already been faced by 
concerns anxious to develop new merchandising ventures under 
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conditions which offer some chance for defense in the event of 
a challenge under the Act. 

Each of these types of situations raises numerous ques- 
tions regarding methods of approach to the proof of jus- 
tification. There are no ready-made answers, nor does 
it seem that experience in other fields offers much in the 
way of guidance. Cost Accounting processes have a long 
history in rate-making proceedings, but complex as these 
may be, they but remotely reflect the great diversity of 
conditions which must be met in accounting for distribu- 
tion of ordinary goods and merchandise. Likewise, in 
tax proceedings the cost element has become an increas- 
ingly important factor but the objective is the determina- 
tion of the end product of the trading process, the profit 
or loss of the entire business undertaking, which is far 
different from the attempt to apportion cost to a par- 
ticular method of selling or delivering carried down to 
particular groups of customers for a particular product 
which happens to be one of many produced in the course 
of the same general business undertaking. 


It is highly important therefore that the lawyers for 
Respondents and for the Commission have a full and 
complete comprehension of the distinctive character of 
the cost problems which are inherent in attempts to justify 
quantity differentials. To minimize these distinctions or 
to confuse the accounting techniques with those employed 
in other fields is to invite disaster. 

It appears from footnote No. 5 that the Standard 
Brands, Inc., proceeding (Docket 2986, 2987 combined) 
constitutes the only instance thus far wherein a respondent 
has employed the justification in adversary proceedings 
as a principal issue. The comprehensive effort made by 
the respondents justifies a close examination of the entire 
proceeding as it relates to the cost justification issue. 

Professor Herbert F. Taggart, of the University of 
Michigan, has prepared a splendid analysis of the ac- 
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counting aspects of this case ° which goes into great detail 
regarding Respondent’s accounting proof and the Com- 
mission’s grounds for rejecting that proof. He also dis- 
cusses the accounting problem raised in the Bird & Sons 
case where Respondent’s justification was sustained. Since 
this excellent study is now generally available no attempt 
will be made here to deal with other than the principal 
points which seem to illustrate the need for a reconsid- 
eration of the approach to the legal presentation of such 
cases. 


The essence of the Commission’s doubts in Respond- 
ent’s attempt to justify the quantity discount schedule is in 
the methods employed to apportion certain joint expenses 
to the particular product involved in the Complaint when 
it is but one of several products marketed by the Respond- 
ent. The footnote below’ sketches the principal steps in 


6 National Association of Cost Accountants’ Bulletin—October 15, 1939. 


7 The following is a very brief schedule of the method of cost allocation used 
by Respondent in the Standard Brands proceeding, docket No. 2906. 


The Respondent stated that in the period tested its average sales of all 
products aggregated $6,500,000 of which roughly $1,400,000 was affected by the 
price scale alleged to be discriminatory. The average monthly general expense 
and field costs of sale and delivery was $1,500,000, applicable to all products. 
With minor exceptions only $978,000, representing field costs of sale and de- 
livery, were considered in the plea of justification. 


First, this amount was split between bakers’ yeast, the remaining bakery 
product business (of which bakers’ yeast is a major part) and the grocery 
product business, on the basis of certain predetermined percentages developed 
from Respondents’ prior experience. This assessed $408,000 to the bakery 
products business or 35% of the cost. 


Second, for the purpose of establishing a basis for the spread of these total 
costs to customer classification in the quantity discount scale, a functional 
analysis of the $978,000 revealed that a total of $634,000 was directly traceable 
to customer contact efforts, and that of this amount $228,000 were concerned 
with such efforts on behalf of the sale of all bakery products. This is 36% 
of the total ($634,000) “direct” costs. The Commission subtracted these 
amounts from the amounts arrived at in the first step outlined above, the sum 
of $179,000 was revealed as “other” or “indirect” bakery products expense 
(from customer contact standpoint). This sum is 52% of the total “indirect” 
expense ($344,000). It was the disparity between the 36% result in the case 
of “direct” expense and the 52% in the case of “indirect” expense that gave 
rise to the Commission’s principal doubt. 

Third, in computing the first step outlined above the predetermined per- 
centages were applied to the sales of bakers pound yeast, resulting in an assess- 
ment of $330,792 as a total expense for this product, or 84% of the total bakery 
product business cost ($408,000). This 84% was used to divide the several 
functional costs of the bakery product business as between bakers’ yeast and 
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the method of proof presented by the Respondent. The 
reasoning set forth by this method was rejected by the 
Commission for a number of reasons but by far the most 
serious doubt was raised by the fact that the use of the 
predetermined percentages had the effect of assessing to 
bakers’ yeast a higher proportion of the expenses not di- 
rectly related to customer contact than was assessed to 
this product on the direct customer contact basis. The 
Commission did not say that this was definitely wrong so 
far as accounting method was concerned. What it did say 
in essence was that when such a result grows out of the 
use of an estimate, such estimate must be supported by 
more factual data than Respondent had adduced.” 

In cost accounting work there is ever present the ne- 
cessity of estimating the division of joint costs. Opinion 
and judgment frequently play a significant part in this 
process. It is always taken for granted that those who 
exercise this judgment have at their disposal all of the 
facts that are readily obtainable. However, when cost 
work is for company use only this requirement is met 
with varying degrees of care. A mere guess may satisfy 
management in one instance whereas in another, the issue 
of profitability as between classes of product may create 
a demand for a most exhaustive study. When the Govern- 
ment steps in on behalf of the public interest in a fair 


other products. This resulted in the following functional costs applied to bakers’ 
yeast: 
Route Selling and Delivery $78,140.08 
Solicitations 103,366.39 
Service 10,951.18 
“Indirect” 138,334.00 


$330,792.00 
Consultants (from General Expense) 3,316.00 


Total Bakers’ Yeast Cost $334,108.00 


This amount was then spread to the several quantity brackets of the discount 
scale. Each function was treated separately and special time studies and 
analyses were made for this purpose, the “indirect” amount ($138,334.27) being 
spread on the basis of the aggregate results of the “direct” costs. The results, 
divided by the pounds sold in each bracket, gave the field cost of sale and 
delivery on a per pound basis. The spread between the high and low bracket 
of the discount scale was $.10344 whereas the spread in the price was $.11000. 





484 THE GEORGE WASHINGTON LAW REVIEW 


apportionment of such joint costs, it can readily be seen 
that the mere fact that the allocation satisfied internal 
management needs cannot be conclusive. The Commis- 
sion is right in requiring considerably more by way of jus- 
tification than evidence of its use by management and the 
Commission felt that the additional evidence offered by 
Respondent was insufficient on this point. In the Standard 
Brands case the Respondent’s own factual study, while 
made for the purpose of allocating costs to customer clas- 
sifications only, indicated a lower cost for yeast and 
hence tended to contradict the predetermined allocation 
percentages which were advanced as a basis for the 
“spread” of indirect costs. In this connection it is im- 
portant to keep in mind that we have here an illustration 
of a distribution cost situation involving a high percent- 
age of total distribution cost which requires “allocation” 
as indirect expense. In production cost work these allo- 
cations are of lesser importance because they usually 
represent a much smaller element in the total cost. 

Long use by Respondents in their own business, and 
inherent reasonableness supported by testimony of a num- 
ber of eminent accounting authorities are factors which 
the Commission had to weigh against the undesirability 
of accepting a method of cost analysis which dealt in cost 
totals and not in items, and which employed a large ele- 
ment based upon opinion and judgment. At best, the issue 
was closely drawn. The memorandum opinion would 
seem to indicate, however, that the circumstances of the 
presentation of the predetermined percentage method of 
allocating costs played their part in influencing the 
Commission to hesitate to give to these intangible fac- 
tors of opinion and judgment all the weight they may have 
merited. 

First, according to the Commission’s opinion, the char- 
acter of the predetermined percentage factors was inade- 
quately explained in the original presentation in spite of 
the fact that these percentages were decidedly of the 
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essence of the whole study in that much of the reasoning 
hung upon their validity. The use of estimates of this 
type is not uncommon in cost accounting work, but when 
used in lieu of more direct factual data there is always 
the obligation to justify the basis of the estimate even 
when the study is for internal management use. This 
obligation to explain becomes the more urgent when an 
estimate is in support of a contention presented in a 
public proceeding. The Commission viewed this lack of 
emphasis in the original presentation as a possible indi- 
cation that Respondents lacked full confidence in their 
own theory. It is reasonable to suppose that this im- 
pression would not have had an opportunity to develop 
had there been a full disclosure of all details of this 
method when it was first introduced. 

There are many other cost accounting elements of this 
case that form the basis for interesting discussion, but 
space limitations make it necessary to forego further 
analysis at this time. Professor Taggart touches upon one 
point which seems worthy of greater prominence. Elab- 
orate studies of complex joint cost situations are costly 
and time-consuming and yet they constitute about the 
only way in which there can be an approach to a factual 
analysis of many of these problems. Every such study 
must of necessity be preceded by a carefully worked out 
method of procedure. It is most desirable indeed that this 
planning operation be followed immediately by consulta- 
tion with representatives of the Commission before ven- 
turing too far into the study itself. This conference will 
disclose the extent of the detail required and bring into 
the open at this stage of the proceedings any difference 
of opinion regarding purely procedural matters. Much 
useless work will be avoided and great strength added to 
the final results if this technique is employed. 

We have in these cases the early beginnings of a new 
approach to the presentation of highly complex ac- 
counting procedures. The ordinary processes of purely 
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adversary proceedings are not well adapted to the deter- 
mination of the facts in such cases. Extensive surveys and 
costly analyses made in good faith and presented in all 
sincerity for the purpose of sustaining respondents’ con- 
tentions are vulnerable to attack on purely technical 
grounds arising from misunderstandings regarding the 
underlying procedures. In the interests of economy of 
time and expense and, more important still, of better 
understanding of the facts by all parties, the Commission 
should encourage in a more systematic manner, the means 
whereby the parties may reach an accord on the form of 
such studies before the major work on the study is com- 
menced. The respondent may feel that such a disclosure 
robs him of an important element of surprise or that he 
must know where his study will lead him before he com- 
mits himself to the task of going forward. On the other 
hand, the Commission may likewise be reticent about 
approving the plan of a study which might produce facts 
which successfully refute the allegations of its complaint. 
But a little reflection may serve to classify these objec- 
tions as belonging to the more usual type of adversary 
proceedings. Professor Taggart’s suggestion of early 
conferences on procedure has the merit of implying that 
here we have a phase of the administrative process in 
which the purely fact finding technique may be with- 
drawn from the ordinary realm of adversary proceeding. 
Were this possible of achievement the result would un- 
doubtedly be to place fact finding through cost account- 
ing procedures on a much higher plane and one which 
will win greater respect both on the part of the Commis- 
sion and the Courts and businessmen generally. 

It is not beyond the realm of possibility that once under 
way such an approach might lead to the practice of sub- 
mitting irreconcilable differences in cost study procedure 
to impartial committees of experts. Such thorough-going 
two-sided planning of this work is bound to reflect itself 
in a more rapid development of distribution cost tech- 
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niques and a more complete understanding of their pos- 
sibilities. If the present statute is inadequate to give 
validity to such procedure, perhaps an amendment should 
be sought. 

The general implications which flow from all of this 
official attention to this aspect of the business process are 
worthy of note. Many of our alleged current economic 
woes rest upon the fact that our machinery for producing 
goods has developed far in advance of our ability to dis- 
tribute them economically. Our major economic disloca- 
tions are frequently said to be in the field of distribution. 
An important step toward a solution is greater detailed 
knowledge of the workings of our distribution processes. 
Cost accounting for distribution is one important step in 
bringing this knowledge to light. It follows therefore 
that the Commission has a special responsibility in the 
administration of this phase of the Robinson-Patman Act 
to encourage the presentation of cost justification studies.* 
This encouragement must include a sympathetic under- 
standing of the difficulties inherent in this type of proof. 
There must be insistence upon high standards of proof, 
but tempered with that degree of understanding which 
permits the great variety of approaches which the many 
types of problems will require. To business in general 
this might well mean a kindling of a lively interest in the 
techniques by which to create the knowledge so essential 
to a more scientific distribution structure. Cost account- 
ing is one of the important techniques employed in this 
process, and one which when applied to manufacturing 
costs a generation ago did much to provide us with effec- 
tive production cost controls. A similar application to 
distribution costs would be an important step toward an 
intelligent interpretation of our distribution and market- 
ing problems. 


8 A study of cost accounting procedure and practice has recently been inaugu- 
rated by the Economic Division of the Commission in recognition of this need. 
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3. Cumulative Discounts: A cumulative discount is a 
special form of quantity discount and the justification 
procedure is in every respect the same in principle. The 
method of application however makes the task of justifi- 
Cation very difficult and decidedly limited. The cumula- 
tive discount is one which is based not upon the volume 
of a particular transaction but upon the aggregate busi- 
ness done in a given period, quite frequently a year’s 
business. The simpler forms provide for a rebate of a 
certain percentage of the aggregate sales value if the ag- 
gregate is above a stated amount. Sometimes there will 
be several amounts stated, each assigned to its own dis- 
count bracket. A close cousin of the cumulative discount 
is the device which classifies purchases in certain aggre- 
gate annual purchase brackets and thereby justifies a 
current discount given at the time of purchase and not 
conditioned upon the actual attainment of the anticipated 
aggregate. This device and its variations will however be 
discussed under the heading of customer classification. 
In the true cumulative discount situation the customer 
actually buys the required minimum of the discount 
bracket before he receives the benefit of the rebate. Thus, 
in this sense, he “earns” the discount. 

While the Commission has not dealt with many such 
cases they have been important cases and the promptness 
of their disposition is indicative of the difficulty the re- 
spondent has in justifying his marketing device once the 
Commission has produced evidence of a prima facie case. 
The tabulation below’ shows the present status of the 
several cases involving the true cumulative discount de- 
vice: 

It should be noted that in the case of Chilean Nitrate 
Sales Corp. et al. (Docket 3764) the Robinson-Patman 
® Docket Respondent Complaint Disposition 

3299 H. C. Brill Co., Inc. 1/20/38  C/D 2/2/38 

No Contest 

3764 Chilean Nitrate Sales Corp. 4/15/39 Pending 


3840 Simmons Company 6/30/39 C/D 8/29/39 
No Contest 
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allegations are but a part of a larger complaint involving 
other monopolistic practices. It is significant that both 
the Brill case (Docket 3299) and the Simmons case 
(Docket 3840) represent uncontested proceedings. The 
allegations of the complaint were admitted, the Simmons 
answer denying that the facts as stated constituted a viola- 
tion of the Act. In neither case was there a hearing or 
oral argument, nor were briefs filed. The Commission 
therefore had only to render its findings upon the facts 
as set forth in its own complaint. The Commission sub- 
mitted a full and complete memorandum opinion in each 
case. 

The Commission’s opinion in the Brill case places con- 
siderable emphasis upon the fact that the principal cus- 
tomer enjoying the discount was a large chain store 
organization, no single unit of which purchased in suffi- 
cient quantity to earn any amount under the contract 
agreement, and yet except for the purpose of awarding 


the annual rebate, each unit was treated by respondent 
as an individual customer, sales were solicited independ- 
ently and the merchandise was shipped and billed to the 
individual unit. The Commission points out the weak- 
ness of the basic assumption that large annual purchase 
accounts are cheaper to service (per unit of sale) than 
smaller purchases.” ‘Then to dispel the notion that its 


10 The opinion says: 

“Large wholesalers and chain retailers often obtain concessions in the form of 
cumulative discounts in the belief that their transactions, in proportion to the 
amount purchased, are fewer in number, take less of the time and attention of 
the seller, and cost the seller less. However, when such a belief is not sup- 
ported by the facts the conclusion obviously is erroneous and an offer predicated 
thereon is discriminating. There is no certainty and scarcely any probability 
that the business of the buyer who purchases from five to ten thousand dollars 
in the aggregate of merchandise within a year will cost the seller more or less 
in proportion to quantity than the business of one who purchases more than 
thirty or less than five thousand dollars. . . . No justification has been affirm- 
atively shown for the discrimination in price found herein and the Commission 
finds no substantial difference between the respondent’s cost of selling and de- 
livering (to the chain store units) and its cost of serving the individual units 
of any other . . . customer purchasing the said merchandise in quantities com- 
parable to those purchased by the individual (units of the chain store organiza- 
tion).” H.C. Brill Co. Inc. Docket 3299. The classification of customers of 
potential requirements in connection with the sale of highly perishable products 
sometimes has a special defense in that amounts purchased at any one time are 
dependent upon day to day demand. A considerable period of time may be 
required for these fluctuating amounts to reveal a true potential. 
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decision was a blanket condemnation of the cumulative 
discount as a marketing device the Commission sets down 
the basis upon which such a discount would be sound: 


A cumulative discount is sound only where savings have been 
achieved by the seller with respect to individual sales made to 
a particular buyer over a period of time, which savings were 
not reflected in the price at which the buyer purchased and 
which are reserved for the purpose of refunding at the end of 
the period of time but any system of discounts based on the 
amount of annual sales is a price discrimination contrary to 
Section 2(a) of the Clayton Act, as amended, if it has any of 
the injurious effects on competition enumerated on the statute, 
unless justified as by making only due allowance for difference 
in cost not previously allowed and resulting from the quantities 
sold or delivered. 


The opinion on the Simmons case goes into consider- 
able detail as to the nature of the various buyers’ organi- 
zations which the “Simmons Plan” recognized as single 
customers for cumulative discount purposes. In general 
the plan recognized group buying in all of its many 
forms. The Commission concludes: 

That in granting, allowing and paying discounts to the cen- 
tral organizations herein mentioned, Simmons has discriminated 
in price against individual customers who are in competition with 


one or more of the unit stores of one or more of such central 
organizations. 


An additional aspect of the injury to competition cre- 
ated by the cumulative discount plan is also brought out 
in the finding: 


That manufacturers in competition with Simmons cannot ob- 
tain a part of the business of a central organization receiving 
the discounts even by offering an equal price. 

In these two decisions the Commission has dealt a de- 
cisive blow to many current methods of mass buying, 
comparable in many respects to the scope of its decisions 
in the brokerage cases. The principle which stands out 
most prominently is that discounts must rest upon prob- 
able savings. The mere weight of dollar purchases is not 
necessarily indicative of efficiency in distribution proc- 
esses. It should be noted however that the door is not 
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closed to an application of the cumulative discount prin- 
ciple to a situation in which it can be demonstrated that 
savings not less than the discount actually are achieved. 

These proceedings suggest the situation which fre- 
quently exists where a seller establishes a strong bond 
between a certain buyer through years of fair dealing 
and comes to rely heavily upon the continuation of the 
relationship, or it may be that economic forces make the 
continuance of the relationship absolutely essential to the 
life of the business. The single contact may account for a 
significant portion of the total business of the seller. The 
effort to protect this bond not infrequently leads to some 
form of overall concession in price. There is no pretense 
that this concession is anything more than a token of 
appreciation and a recognition of an assured outlet for a 
considerable volume of merchandise. On its face such 
a situation is vulnerable to attack under the Act unless 
there is some tangible measure of the essentially intan- 
gible, but none-the-less real, value of the particular con- 
nection. The element of good faith may not alone be 
sufficient, but good faith plus a showing of the tangible 
benefits which have accrued over the years that it has 
endured may prove sufficient. Good faith, the element of 
reasonableness, and the absence of marked monopolistic 
tendencies accruing to either buyer or seller by reason of 
the concession taken together would presumably constitute 
a justification. 

4. Discrimination through Customer Classification.— 
(a) Customers Classified by Size of Potential Purchase. 
Closely akin to cumulative discount is the device of classi- 
fying customers by size of potential purchases, giving to 
each class an overall discount which increases with each 
succeeding higher bracket. The assignment of a customer 
to a class automatically conveys the discount to his current 
purchases; there is no requirement that the minimum 
quantity of the particular “bracket” be attained and there 
is no withholding of the discount until the end of the 
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period. It is paid with each purchase and no accounting 
for any deficiency in realized volume is expected. 


Theoretically at least the respondent has the same priv- 
ilege of justification by proof of savable costs but he is 
still further handicapped in these cases by the fact that 
the minimum amount set for any discount bracket always 
remains an expectation and is not established with any 
assurance that the amount will be realized. Several pro- 
ceedings fall into the category. The tabulation below” 
sets forth their present status. 


In its opinion on the Master Lock case (Docket 3386), 
the Commission comments upon the absence of proof that 
the buyers possessing the greater annual purchase poten- 
tial would buy in larger individual orders, and hence re- 
quire much less sales service, than customers with smaller 
annual requirements. Says the opinion: 


On the contrary, not only do customers in the last named 
group frequently place a smaller percentage of orders amount- 
ing to less than $5.00 each than do the customers allowed the 
additional discounts but they frequently also place a larger per- 
centage of orders in excess of $100.00 each than do customers 
accorded additional discounts. 


(b) Wholesalers who sell at Retail. From the time 
the Act became the law the statutes of the wholesaler who 
sells regularly or occasionally at retail has been viewed 
as of doubtful validity wherever a case involving proof 
of injury to competition could be established. At the 
end of three and one-half years a number of situations of 
this character have received the attention of the Commis- 


11 Docket Respondent Complaint Disposition 


2986-7 Standard Brands, Inc. 11/21/36 C/D 6/15/39 

3154 Window Glass Mfgr. Assn. 6/16/37 C/D 11/2/37 
No Contest 

3373 Merk & Co., Inc. 4/3/38 Pending 

3381 Curtin Bros. Company 4/23/38 Pending 

3386 Master Lock Company 9/14/38 C/D 12/12/38 
No Contest 

3685 United States Rubber Co. 1/10/39 C/D 4/28/39 
No Contest 

Nutrine Candy Co. 4/11/39 Pending 
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sion. The tabulation below” presents the present status 
of these cases. 

The question raised by the wholesaler who sells at re- 
tail is not to be confused with the questions of the validity 
of the functional discount itself. The wholesaler who 
confines his business to wholesaling is in no sense in com- 
petition with the retailer who likewise confines his activi- 
ties to the retailing function. The difficulties arise when 
the respondent functions in both classes of trade and in 
so doing puts legitimate retailers and wholesalers at a 
substantial disadvantage. 

The Agricultural Laboratories, Inc., (Docket 3263), 
and the companion proceedings in (Dockets Nos. 3264, 
3265 and 3266) are not clear-cut examples of the more 
usual mixing of marketing functions. The channels of 
trade in the section of the fertilizer industry affected by 
these respondents do not seem to have been well defined. 
It is difficult therefore to reason broadly from these de- 
terminations, but the orders call for a clear distinction to 
be drawn by the seller in sales that are made to wholesalers 
who sell part of their purchases for resale and the balance 
direct for consumption. The orders impose upon respond- 
ents the duty to grant jobber prices only on such portion 
of the wholesalers purchases as are resold in the course 
of the wholesaling function and that portion sold at retail 
must be charged for as if sold to a retailer. It is to be 
presumed that the facts of these particular cases revealed 
the practicability of imposing such an order upon the 
respondents. As applied to the more usual wholesaler- 
retailer situation such an order would impose almost 
insuperable difficulties of compliance upon a manufac- 
turer-respondent in dealing with wholesalers known to 
sell “direct” to certain types of customers. He would 


12 Docket Respondent Complaint Disposition 
2951 U. S. Quarry Tile Co. 10/17/36 Pending 
3263-6 Agricultural Laboratories, Inc. 11/13/37 C/D 1/16/38 


No Contest 
3546-3553 Superior Ceramic Corp. 8/20/38 Pending 
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sell all wholesalers at the risk of their diverting part of 
the resale into consumer channels in competition with 
retailers. Could the competition of retailers be said to 
be injured by the direct sales by wholesalers to consumers 
of large volumes of merchandise when such practices are 
of long standing and the transactions in question have 
never been regarded as a part of the retailers’ market? 
These and many other questions arise in considering the 
implication of these determinations and seem to indicate 
the necessity of a consideration of many more such cases 
before discrimination as between wholesaler and retailer 
can be more readily defined. 

5. Discrimination through Delivery Terms. The leg- 
islative history of the Robinson-Patman Act reveals the 
attempt of certain proponents of the measure to incorpo- 
rate a specific ban against any form of pricing which 
relieved the buyer of any element of the actual cost of 
transporting his goods from the premises of the seller. 
The footnote below refers to the record of this long con- 
tinued division of thought as to the effect upon the na- 
tional economy of buyers’ assumption of delivery costs.”* 
In this present discussion attention is confined to actual 
administrative acts which relate to this problem. It is 
clear that the failure to enact a proposed section which 
would have specifically barred the use of delivered prices, 
has not prevented the Commission from proceeding upon 
the theory that a delivered price system necessarily in- 
corporates an element of illegal price discrimination. 
The philosophy of this approach is spelled out in some 
detail in the memorandum opinion which accompanies 
the only determination now available to us upon this 
subject. This is Docket 3305, In the Matter of United 
Fence Manufacturers Association et al., involving a trade 
association of snow fence manufacturers. In dealing with 
this case it is necessary at all times to be conscious of the 


18 The Bibliography in this issue contains references to the literature on the 
delivered price vs. f.o.b. mill price controversy. 
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fact that the respondents are found to have formed and 
operated in accordance with an understanding, agree- 
ment, or conspiracy among themselves. This is made 
clear in the final paragraph of the order” cited below. 

The order bans collective action to establish and main- 
tain a delivered price system. This could have been done 
without reference to the Robinson-Patman Act by deal- 
ing with it strictly as an element of a price fixing con- 
spiracy. The injection of the Robinson-Patman Act into 
the order evidently is an attempt to reach beyond the mere 
restraint of trade angle and, by declaring the use of uni- 
form delivered prices a discrimination without justifica- 
tion, to affect the practice of the individual respondent 
acting independently and wholly free from collective ac- 
tion. The paragraph, quoted in footnote 14, makes it 
clear that many of the forbidden association activities are 
proper if indulged in on a strictly individual basis, but 
the final phrase (in italics) would seem to fasten upon 
the individual the ban against price discrimination 
through the use of an individual delivered price system. 
If it is correct to assume that this is the effect of the order 
in this case it constitutes one of the most far-reaching 
decisions that has been determined by the Commission in 
its twenty-five years of existence. Much of the business 
of the country today is predicated upon a wide use of 
delivered price policies by individual concerns. An effec- 
tive prohibition of the use of this marketing device would 
have a revolutionary effect upon the nature of many of 
the most important markets of the country. It is not 
within the scope of this discussion to enter the lists for or 
against the right of an individual seller to incorporate in 
his cost of doing business all or a part of the cost of mak- 


14“That any matter or thing from which respondents are collectively pro- 
hibited by the above provisions of this order shall not be deemed to be within 
the prohibitions hereof if done by any respondent individually and wholly apart 
from any understanding, agreement, or conspiracy with others; but nothing here- 
in contained shall be deemed to have sanctioned any discrimination in price prac- 
ticed by any respondent individually.” Docket 3305—United Fence Manufac- 
turers Association et al. (Italics supplied.) 


17 
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ing his goods available in every important market of the 
country. This conflict of thought involves the effect of 
deep long-trend economic forces and requires a thorough 
understanding of the practical necessities of nation-wide 
merchandising. It involves also a redefinition of the 
term monopoly because of the necessary tendency of strict 
f. o. b. mill prices to set up local monopolies which can 
only be checkmated by a loss of much of the production 
and distribution efficiency which nation-wide merchan- 
dising makes possible. It is sufficient for this discussion 
merely to state these among the many questions which are 
raised by this subject. ‘The tremendous significance of 
the Commission’s pronouncement in the Snow Fence pro- 
ceeding needs no further emphasis. Regardless of the 
much publicized convictions of the Federal Trade Com- 
mission upon this subject, sound administrative policy 
would seem to indicate the wisdom of a thorough airing 
of all aspects of the problem in public proceedings which 
insure a full consideration of the effect of the determina- 
tion upon a substantial portion of industry. In the Snow 
Fence case we have a small branch of industry involved 
in what has been termed by the Commission to be a con- 
spiracy in restraint of trade. It could have been dealt 
with adequately on this basis alone. Furthermore, Re- 
spondents did not contest the proceedings. The findings 
state that: 


respondents filed an answer consisting of a statement that re- 
spondent admitted all the material allegations of the complaint 

to be true. Respondents waived all intervening procedure. 
Under these conditions the memorandum opinion loses 
much of its force beyond the Respondents themselves, 
especially that portion which deals with the general eco- 
nomic aspects of delivered prices. With only the facts 
incident to the usual price fixing procedures of a small 
trade association admitted, the opinion launches upon a 
dissertation of the broad economic aspects of delivered 
prices and concludes that they are inimical to the public 
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welfare, broadening this welfare to industry at large. 
This part of the opinion is, under the circumstances, vul- 
nerable to the charge of being wholly academic and with- 
out benefit of a sound factual background which a true 
adversary proceeding would have provided opportunity 
to develop. It does not seem proper therefore to con- 
sider this particular decision as establishing a firm prece- 
dent on the matter of delivered prices. Further and more 
complete administration processes must be concluded be- 
fore the Commission can consider itself prepared to stand 
a court test of its position. These proceedings seem to be 
in the making in at least two complaints now under con- 
sideration :*° 

The Corn Products case (Docket 3633) is the only case 
which is not complicated by the fact that the principal 
action is against the collective adoption of a delivered 
price or basing point system. But the Corn Products case 
is not a uniform delivered price situation in the true 
sense. The complaint seems to be directed at the differ- 
entials which exist between certain cities, these differen- 
tials being larger than actual freight charges. 

6. Other Section 2 (a) Proceedings. The balance of Sec- 
tion 2(a) proceedings can be summarized briefly. Docket 
3685 United States Rubber Company et al., involved a 
number of important issues, most of which have already 
received comment herein. One additional type of dis- 
crimination needs passing notice, namely, the use of pri- 
vate brand names to hide a simple price discrimination 
situation. The principal issue in private brand cases is 
the proof by the Commission that the item which bears 

15 Docket No. 3167: The Cement Institute—Complaint issued 7/2/37, charg- 

ing “there is everywhere a reciprocal waiver of natural advantage with 
no competition in price anywhere.” The complaint charges violation of 
Section 5 F. T. C. A. in the collective adoption of the delivered price 
policy. The case is pending. 

Docket No. 3633: Corn Products Refining Co.—Complaint issued 10/21/38 
—the delivered price charge is one of several alleged violations. 

Docket No. 3091: Cast Iron Soil Pipe Association—The complaint was 
filed 3/26/37 and involves the “Birmingham Plus” basing point system. 


There is an allegation of violation of Section 5 F. T. C. A. in collectively 
adopting the system. 
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the private brand is “of like grade and quality” to the 
item discriminated against. The respondent in this pro- 
ceeding conceded the allegation of the complaint so as 
yet we have no instance of record in which the Commis- 
sion has been put to its proof that one product is “of like 
grade and quality” to another. We shall have to await 
further developments before this aspect of the Commis- 
sion’s administration can be appraised. 

Docket 3736, Luxor Ltd., still pending, involves an in- 
teresting type of discrimination not heretofore noted in 
these proceedings. The complaint alleges that the re- 
spondent marketed the same product in two packages, one 
substantially smaller than the other. There is no allega- 
tion that the values are not proportionate but the Com- 
mission’s theory is that because the smaller package is 
available only to syndicate affiliates, these buyers have an 
unwarranted competitive advantage over their competi- 
tors who cannot market the small size package. 


IV. PROOF OF INJURY TO COMPETITION 


The Act imposes upon the Commission the task of find- 
ing in each case that there has been an injury to competi- 
tion by reason of the discriminatory practice. This finding 
is a prerequisite to further procedure with the case. Where 
no injury can be found the Commission has no recourse 
but to dismiss the proceeding. It is important therefore 
to examine the indications in the early proceedings as to 
the nature of the findings on this point. What standards 
are being evolved by which this requisite injury may be 
measured ? 

Passing over with but footnote reference’® the many in- 
stances in which the Commission has refused to commence 
proceedings because of a lack of even a prima facie in- 
jury, the early formal orders provide some interesting 
material on this point. 


16 See Federal Trade Commission release entitled: “A Brief Summary of 64 
Robinson-Patman cases containing a short statement of the charge, the facts, 
and reasons why the matter did not result in formal complaint.” 
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The Kraft-Phenix Cheese Corporation case (Docket 
No. 2935) is the first instance of formal dismissal for 
failure to prove injury to competition. In this case the 
proof adduced during the proceeding did not substantiate 
the alleged injury to competition. The memorandum 
opinion deals quite fully with the point and elaborates 
the Commission’s reasoning in considerable detail. The 
matter is dealt with under several headings: 


1. There is no injury to competition as between the corpora- 
tion and other cheese manufacturers because the evidence indi- 
cates that the practices complained of are prevalent throughout 
the industry. 

2. There is no injury to competition as between customers of 
the corporation because the minimum order requirement is a 
reasonable one in the light of the service rendered. 

3. There is no evidence of diversion of trade on account of 
these discounts. 

4. The amount of discount does not rob the nondiscount 
buyer of the possibility of a profitable sale. 


From this we see the beginning of the following— 


(a) That injury to respondent’s competitor is to be consid- 
ered as well as injury to less favored customers. 

(b) That evidence of practice prevalent in an industry are 
relevant to the issue of injury and may negative the possibility 
that respondent’s practice cause injury to his competitors. 

(c) Reasonableness of the restriction is pertinent to the issue 
of injury and may be considered as a defense to the charge of 
injury. In other words a demonstrably reasonable restriction 
may pinch here and there but its very reasonableness detracts 
from the element of illegality. 

(d) Evidence or lack of evidence of diversion of trade on 
account of the discrimination practice is pertinent to the ques- 
tion of injury. 

(e) The fact that those who do not enjoy the discrimination 
may or may not sell at a profit has a bearing on the question 
of injury. 


The detailed reasoning of the memorandum opinion in 
this, the first case to turn on the question of injury to com- 
petition is in marked contrast to the finding in the most 
recent case—that of The Williams & Wilkins Co. 
(Docket 3844), determined August 1939. Here the find- 
ings of injury to competition are accomplished by the 


phrase “which results in an injury to the less favored 


buyer” attached to a recital of the series of discounts 
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which some but not all buyers enjoyed. Here the Com- 
mission evidently feels that the mere recital of substantial 
variations in prices charged competing customers is in 
itself sufficient to establish injury without findings which 
reveal the precise nature of injury. Is it fair to conclude 
from this that the finding of a sizable unjustified dis- 
crimination speaks for itself on the point of injury? In 
this case Respondent’s answer admitted “al] of the ma- 
terial allegations of fact set forth in said complaint to be 
true.” 

In the American Optical case and its companion pro- 
ceeding against Bausch & Lamb (Dockets 3232, 3233), 
the Commission memorandum on findings discusses in 
some detail the manner in which the so-called “Big 
Dealer Discount Schedule” operated to the disadvantage 
of smaller optical supplies manufacturers and independ- 
ent wholesalers. Here the injurious aspect of the dis- 
crimination practice is spelled out step by step and would 
seem to indicate a complete record upon this point. 

In the Standard Brands case (Dockets 2986, 2987) a 
somewhat different approach is made. The Commission 
sets forth its evidence and computation therefrom to show 
that the discrimination is substantial. It concludes that 
a large producer’s profit could be increased one-third by 
reason of the differential. At this point the finding be- 
comes argumentative by discussing, not what Aas occurred 
but what may occur by reason of this increased competi- 
tive advantage.” 


17 Says the opinion on page 14 (paragraph thirteen) : 

“The advantage to the purchasers of yeast at lower prices may be reflected in 
many different ways in the lessening or injuring of competition, inasmuch as it 
can be used for periodical reductions in price or increase in service, sales effort, 
and sales appeal, all of which operate to the disadvantage of the bakers against 
whom these discriminations are employed. While the one-seventh of a cent cost 
differential was shown to be a maximum between customers paying the highest 
and lowest prices, the evidence shows, and we find, that this maximum differen- 
tial obtained between a substantial number of large and small bakers and that a 
smaller but still substantial cost differential obtained between a large number 
of other competing bakeries. In view of the fact that bread is sold in large 
quantities and on close margins of profit, as shown abundantly in the record and 
elsewhere in these findings, such margins are substantial and are material and 
vital factors of competition.” Standard Brands, Inc., Dockets 2986, 2987. 
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Therefore, the phrase “and the evidence shows” is the 
one link between the factual record and the finding which 
saves the finding from being of a wholly speculative char- 
acter. Unless the Commission intends to establish the 
principle that in the case of a substantial unjustified dis- 
crimination the injury to competition may be assumed, it 
would seem quite important to incorporate in its findings 
reference to specific factual evidence or reasonably defi- 
nite circumstances from which a fair inference of a 
tendency toward injury could be established. In the 
memorandum opinion in the Kraft Cheese case, which 
involved a finding of no injury, this detailed analysis was 
well presented but in some of the later cases the tendency 
to establish injury as a necessary inference to be drawn 
from an unquestionably substantial discrimination leaves 
something to be desired. The broad inference of injury 
from the fact of discrimination places before the Com- 
mission ,the strong temptation to depart from the realities 
of each individual case and write into these inferences 
economic doctrine which may or may not have the 
sanction of actual experience. The long range useful- 
ness of the Act, depends to a large measure upon the extent 
to which the Commission works into the daily conscious- 
ness of the American businessman the rightfulness of the 
nondiscrimination policy. A factual determination of 
injury or tendency toward injury clearly presented in 
each case will do more than any other one thing to en- 
courage business practice consistent with the objective of 
the Act. If, on the other hand, the Commission slurs 
over this hurdle of proving injury and yields to the temp- 
tation to rest upon “necessary tendencies” rather than 
actual happenings, the resulting court challenges may 
weaken the general belief that unjustified price discrim- 
ination is a basic cause of destructive competition. It is 
to be hoped therefore that the Commission will, wherever 
possible, disclose in some detail its factual basis for de- 
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termining the existence or nonexistence of substantial in- 
jury to competition. 























V. MEETING THE EQUALLY LOW PRICE OF THE 
COMPETITOR 


At the time of the passage of the Act much discussion 
was aroused by Section 2(b) which specifies that the per- 
son charged has the burden of rebutting a prima facie 
case made upon a showing of proof that there has been 
discrimination in price or services or facilities furnished. 
There were those who were greatly alarmed by what to 
them seemed to be a marked departure from the tradi- 
tional presumption of innocence which characterizes our 
philosophy of the criminal law. These alarms subsided 
when it became clear that this was but an explicit statu- 
tory reference to the well established civil procedure that 
the burden of going forward in a proceeding shifts from 
party to party in accordance with the changing weight 
of the evidence. The Commission puts into the record 
evidence which proves an act of discrimination resulting 
in injury to competition. Having done this it may rest 
its case. It is for the respondent to come forward with 
evidence of justification as a rebuttal maneuver. This 
section makes it clear that the Commission is under no 
obligation to prove the negative of the several justifica- 
tions permitted under the Act. They are there for the use 
of the respondent if he has the facts necessary to make 
proof. 

The proceedings which have been concluded to date 
reveal that this altogether normal administration proce- 
dure has been followed and without penalty to respond- 
ents who attempted, sometimes successfully, to classify 
their cases as coming within one or more of the justifi- 
able discriminatory practices. There is no denying the 
fact, however, that the respondent who lacks the knowl- 
edge of cost savings made upon quantity sales may be 
deprived of his rebuttal proof. Were the burden of prov- 
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ing excess of discount over savable costs upon the Com- 
mission it would place upon this agency the necessity of 
determining the respondent’s costs, thus extending the 
investigatory powers of the Commission to a degree which 
would soon be burdensome to respondent and Commis- 
sion alike. 


Section 2(b) contains an important justification privi- 
lege by way of a proviso to the main clause of the section. 


Provided, however, that nothing herein contained shall pre- 
vent a seller rebutting the prima facie case thus made by show- 
ing that his lower price . . . was made in good faith to meet 
an equally low price of a competitor, or the services and facili- 
ties furnished by a competitor. 

This clause has an interesting legislative history, hav- 
ing been evolved from a somewhat similar clause in the 
original text of the Clayton Act. With but a footnote 
reference’ to the historical aspect of the “meeting of 
competition” clause attention is centered upon the cases 
in which use has been made of this justification. 

In the Shefford Cheese Company, Inc., proceeding 
(Docket No. 2936) the Commission says in its memo- 
randum opinion annexed to the order of dismissal: 


In addition, it is to be noted that this respondent alleges in 
its answer that the differing discounts appearing in the price 
schedule were made to meet those of competitors or the services 
and facilities furnished by competitors, and the information in 
the hands of the Commission does not controvert the allegation! 


This phraseology has several interesting possibilities. 
In this case, following the issuance of the complaint and 
the filing of the answer by Respondent, the Commission 
conducted a supplementary investigation and received 
certain information voluntarily submitted by the Re- 
spondent. Apparently this procedure substituted for the 
customary hearings. Respondent then moved for a dis- 
missal of the Complaint and the Commission granted the 
motion. The nature of the proof of competition is not 


_18 See page 17, Federal Trade Commission release of November 1, 1938, com- 
piled by A. W. De Birny. 
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revealed but the inclusion of the phrase “or the services 
and facilities furnished by the competitor” may well im- 
ply more than a recitation of the language of the Act. 
Inasmuch as the principal competitor was the Kraft- 
Phenix Cheese Corp. (see Docket No. 2935) the price 
differentials of Shefford may have taken into considera- 
tion an evaluation of the extensive service feature of the 
Kraft-Phenix merchandising system. In other words, 
the meeting of competition may be the meeting of price 
for price or it may be a price differential as a reasonable 
offset to services, or facilities rendered by the competitor. 
All that is evident from the memorandum opinion is the 
fact that the supplemental investigation by the Commis- 
sion did not controvert this plea of justification. 

The only other case to embody a consideration of the 
plea is the Standard Brands case (Docket 2986). On 
page 15 of the opinion the Commission devotes paragraph 
fourteen to this topic. The plea of meeting competition 
in this case was confined to “offscale” sales. In answer 
to this plea the Commission weighs the evidence for and 
against indications of the “good faith” that the statute 
stipulates as a necessary element of the justification. The 
mere fact that offscale sales were made “where there was 
keen competition and where prices lower than their scale 
were reported by customers to have been offered by com- 
petitors,” is not sufficient in itself. There must be a further 
showing that “these were particular prices made by re- 
spondent in good faith to meet similar quotations there- 
tofore made by competitors.” ‘The Commission construed 
the evidence adduced by respondents in support of their 
plea that “competitive and other considerations were the 
basis of its general price policy pursued in a process of 
outstripping competitors.” Here is a clue that the Com- 
mission regards this rebuttal justification as something 
that must be purely defensive in character and that evi- 
dence of aggressive sales tactics by the respondent are in- 
consistent with this statutory “escape” from a prima facie 
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case of discrimination. —The Commission says “it was not 
shown that the price situations in which respondents 
found themselves were not of their own making.” Evi- 
dently the Commission feels that proof of meeting com- 
petition must make out a clear-cut case of defensive 
procedure supported by affirmative evidence that the price 
competition which is being met is not the direct result of 
earlier aggressive price cutting on Respondent’s part. 

The Respondent’s position in the trade seems to have 
some bearing upon the element of good faith in the meet- 
ing of competition by the use of discriminatory prices. 
In the Standard Brands case “respondents by reason of 
their service and goodwill were able to secure more for 
their yeast than could most of their competitors. They 
are the largest manufacturers ... and the evidence shows 
that their offscale, as well as scale, prices conform to a 
general policy of price discrimination.” 

Another element of the evidence which in the opinion 
of the Commission controverts the element of good faith 
is the fact that “subordinates were permitted to sell below 
scale within fixed limits and it does not appear that such 
officials were limited to no more than the competitive 
price.” This is further supported by the statement that 
“the evidence shows numerous instances of offscale selling 
at prices which do not appear to have been made to meet 
the quotations of competitors.” The general attitude of 
the Commission toward the plea is summed up in the 
closing sentence of the paragraph—“Good faith in these 
scale departures does not affirmatively appear and in the 
circumstances shown, involving the employment of an un- 
justified price scale, it can not be presumed.” There is a 
hint in the summation that in other circumstances the 
element of good faith might be presumed, 7.e., in the ab- 
sence of acts and policies indicating general aggressive- 
ness, or of an unjustified price scale. 

The two cases, Shefford Cheese Company, Inc., and 
Standard Brands are consistent in that in both the Com- 
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circumstances of specific transactions but rather the gen- 
eral price policy of the Respondents. The emphasis upon 
good faith is noteworthy and those who seek to establish 
this rebuttal justification must be prepared to meet this 
point. The meeting of competition is construed as a 
strictly defensive maneuver and to be established the ele- 
ment of aggressive price cutting must not appear as a 
policy of the Respondent. 


CONCLUSION 


The foregoing brief comments upon the salient features 
of the proceedings arising under but one paragraph of 
the Robinson-Patman Act during the first three and one- 
half years are sufficient to indicate the breadth of the 
scope of the Act and the magnitude of its potential influ- 
ence upon the way business is conducted in this country. 
An appraisal of a general nature would be more or less 
meaningless because of this very broad front. Each phase 
has its own plus and minus aspects and as yet there has 
been insufficient time for these phases to merge into ade- 
quately defined general trends. The Federal Trade Com- 
mission is to be commended for its policy of proceeding 
slowly and thoroughly in these early cases. Such a policy 
will, in the end, pave the way for steady progress toward 
the major objectives of the statute. A more hurried effort 
to achieve these goals would invite disaster, not only for 
the Act itself, but for the whole cause of a well-ordered 
business community and prevent a larger measure of that 
kind of competition which we cherish as a national her- 
itage. 


mission has taken into account not merely the narrow 
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Kraft-Phenix Cheese Corp. 


Shefford Cheese Co. Inc. 


Bird & Sons 
d 


an 
Montgomery Ward 


United States Quarry Tile 
Company 


Bourgois, Inc., et al. 


Richard Hudnut et al. 


Elmo Inc. 


Coty Inc. 


Standard Brands et al. 


Charles of the Ritz 


Hollywood Hat Co. Inc. 


Primrose House, Inc. 


Industry 
Food 
Food 


Floor Covering 


Tile 


Cosmetics 


Cosmetics 


Cosmetics 


Cosmetics 


Food Yeast 


Cosmetics 


Hats 


Cosmetics 
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Mfr. 
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Retailers 
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Small Users 
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4E ROBINSON-PATMAN AMENDMENT TO THE CLAYTON ACT 
Not INCLUDED) 














Complaint ; Disposition ; 
Date Summary of Allegations Date Action Findings 
10-2-36 2 (a) Discount scales in excess of sav- 7-17-37 No injury to competition. 
able cost. (Dismissed) 
ee EN Fe ig ee ekeens 
10-2-36 2 (a) Discount scale in excess of sav- 11-4-37 Defense of meeting prices of 
able cost. (Dismissed) competitors sustained. 
10-2-36 2 (a) Discount scale in excess of sav- 7-17-37 No injury to competition. 
able cost. (Dismissed) Cost saving demonstrated. 
2 (f) Inducement. No inducement. 
10-17-36 Z (a) Wholesalers buy at discount and Pending 
sell at retail in competition with 
retailers. 
11-6-36 2 (a) Discount scale in excess of sav- Pending 
amended able cost. 
5-25-39 2 (d) Advertising allowance not on prop. 


equal terms. 
2 (e) Services of demonstrator not on 
prop. equal terms—“push money.” 
Sec. 5, FTCA: Use of demonstrator a 
deception on retail customer. 





11-6-36 2 (a) Discount scale in excess of sav- Pending 
amended able cost. 
5-25-39 2 (d) Advertising allowance not on prop. 


equal terms. 
2 (e) Services of demonstrator not on 
prop. equal terms—“push money.” 
Sec. 5, FTCA: Use of demonstrator a 
deception on retail customer. 


11-6-36 2 (a) Discount scale in excess of sav- Pending 
amended able cost. 
5-25-39 2 (d) Advertising allowance not on prop. 


equal terms. 
2 (e) Services of demonstrator not on 
prop. equal terms—“push money.” 
Sec. 5, FTCA: Use of demonstrator a 
deception on retail customer. 


11-6-36 2 (a) Discount scale in excess of sav- Pending 
amended able cost. 
5-25-39 2 (d) Advertising allowance not on prop. 
equal terms. 
2 (e) Services of demonstrator not on 
prop. equal terms—“push money.” 
Sec. 5, FTCA: Use of demonstrator a 
deception on retail customer. 
11-21-36 2 (a) Discount scale in excess of sav- 6-15-39 1. Injury to competition. 
able cost. C/D 2. No cost justification. 
Contested 3. Off-list concessions. 
4. Cumulative discounts. 
12-24-36 Same as 2972. Pending 
amended 
5-8-39 
12-23-36 2 (a) Discount in excess of savable cost. 7-17-37 1. Injury to competition. 
Sec. 5, FTCA: Deception through sam- C/D 2. No cost justification. 
pling. No contest 3. Deceptive sampling prac- 
tice. 
12-24-36 Same as 2972. Pending 
amended 


5-3-39 
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Docket 


Number Respondent 


3050 Christmas Club Inc. 


3091 Cast Iron Soil Pipe Associa- 
tion 


Elizabeth Arden 


The Window Glass Mfrs. 
Association 
and 
Large Distributors 


Golf Ball Mfrs. Assn. 


and | 
Professional Golfers Associa- 
tion 


The Cement Institute 


E. B. Muller Co. et al. 


American Optical Co. et al. 
Bausch & Lomb Co. et al. 


Agricultural Laboratories Inc. 


Hansen Inoculator Co. Inc. 
The Urbana Laboratories 
The Nitrogin Co. Inc. 


H. C. Brill Company Inc. 


United Fence Manufacturers’ 
Association 


U. S. Hoffman Machinery 
Corporation 


Merk & Company Inc. 


Industry 


Bank System 
Supplies 


Cast Iron Pipe 


Cosmetics 


Window Glass 


Golf Balls 


Chicory 


Lenses and Opti- 


cal Supplies 


Fertilizer 


Grocery 


Snow Fence 


Clothes Press- 
ing Machine 


Drugs Chemi- 
cals 


———— Discrimination 


By 


Mfr. 


Trade Assoc. 
of Mfrs. 


Mfr. 


Trade Assoc. 
and Favored 
Dealers 


Trade Assn. 
of Mfrs. & 
Distributors 


Trade Assn. 
of Mfrs. 


Importer 


Mfr. 


Trade Assn. 
of Mfrs. 


In Favor of 


Certain Banks 


Distant Dealers 


Chain 


Big Dealer 


P. G. A. Re- 
tailers 


Distant Buyer 


Big Dealer 


Wholesalers 
and Farm 
Bureaus 
who sell 
at retail 


Chains 


Buyers dis- 
tant from 
source of 
supply 


User 


Large Whole- 
saler 


Agains 


Other Ba 


Dealers 1¢ 
cated n¢ 
source 


supply 
Retailers 


Small Deg 


Other Re 
tailers 


Small De 
and § 
Mfr. 


Retailers 


Independe 


Buyers cl 
to sour 
of supp 





THE ROBINSON-PATMAN AMENDMENT TO THE CLAYTON ACT—Continued 


W hole- 


Complaint 
Date 


9-30-37 


1-18-38 


4-3-38 


Summary of Allegations 


2 (a) Simple discrimination. , 
Sec. 5, FTCA: Exclusive dealing con- 
tract. 


2 (a) ~— Point System—“Birmingham 


us. 
Sec. 5, FTCA: Collective adoption of 
system. 


Same as 2972. 


(a) Large and small dealers in compe- 
tition but large dealers get extra 
24%. 
2 (b) Inducement by large dealers. 
Sec. 5, FTCA: Collective action on cus- 
tomer classification. 


2 (a) Payment of “royalties” to P.G. A. 
—price rebate. 
2 (d) Mfrs. pay P. G. A. for “promo- 
tional activity.” 
2 (f) Inducement by P. G. A. 
Sec. 5, FTCA: Price fixing of mfrs. 
price and P. G. A. resale. 


2 (a) Delivered price policy—“There is 
everywhere a reciprocal waiver 
of natural advantages with no 
competition in price anywhere.” 

Sec. 5, FTCA: Collective adoption of 

policy. 


2 (a) Simple discrimination. ; 
Sec. 5, FTCA: Selling below cost with 
itent, etc. 


(a) Cumulative discounts. 


(a) Customer classification — retailers 
classified as wholesalers and 
given large discount. 


2 (a) Cumulative discount on aggregate 
purchases with no showing of 
savable cost. 


2 (a) Discrimination by virtue of de- 
livered prices identical as to all 
members at a given location. 

Sec. 5, FTCA: Collective action on 

prices and terms and production alloca- 
tion. 


2 (a) Simple discrim. 
2 (a) To “Depot” wholesalers—a special 


list price of 5 to 15% off regular 
wholesaler list. 


Disposition Docket 
Date Action Findings ‘umber 
As alleged. 


No contest 


Pending 


Pending 


As alleged. 


As alleged. 


No contest 


Pending 


Pending 
As alleged. 


As _ alleged. 
get jobber price only 
their sales for resale 
sales for consumption 
pay retailers’ price. 


As alleged. “Purchase 
large quantity, present 
prospective,” not a j 
able basis. 


As alleged. ) Metz 
No contest 


Lam 
Pending 


Pending 
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ocket Discrimination : 
“umber Respondent Industry By In Favor of Against 











hv? Miami Wholesale Drug Drugs Wholesaler Resp. Resp. Com- 


petitors 






83] Curtin Bros. Company Fruit Packer Wholesaler Large Dealers Small Dealers 







Master Lock Company Padlocks 


Special Job- 
bers 






Other Jobbers 
and Dealers 










Superior Ceramic Corpora- 


Retailer 
tion et al. 


Wholesalers 
who retail 















Corn Products Refining Com- 
pany et al. 


Corn Products One locality Competing 


locality 









C. F. Sauer Company Food Extracts 


Chains Wholesaler 


and Inde- 
pendent 





9 General Baking Co. 






One locality 





Competitive 
localities 


















United States Rubber Com- Tires Mail Order 
pany and Chains 


Dealers 





bbers a 
ce only 
resale 
mption m 
price. 
















% Luxor Ltd. Cosmetics Chains Retailers 


> urchase 
present 
ot aj 





) Metz Bros. Bakery Co. Bread Mfr. One locality Competing 
localities 





Lambert Pharmacal Co. Chains Wholesaler 











6 Nutrine Candy Company et al. Candy Mfr. Large Dealers Small Dealers 








OBINSON-PATMAN AMENDMENT TO THE CLAYTON ACT—Continued 


Complaint 
1 Date 
4-14-38 


4-23-38 


8-20-38 


10-21-38 


11-7-38 
amended 
9-29-39 


12-23-38 


1-10-39 


3-24-39 


4-1-39 


Summary of Allegations 


2 (f) Inducement through “advertising” 
in house organ having no bona 
fide circulation. 


(a) Using three price lists to different 
customer classes—lists not pub- 


licized. 
(d) Advertising allowance not on pro- 
portionately equal terms. 


(a) Extra 5% to special jobbers—also 
special delivery terms—aggregate 
purchase discounts to “certain 
jobbers.” 


(a) Special discounts, not available to 
retailers, to wholesalers who sell 
at retail. 


(a) Delivered prices identical as to a 
given locality but different as be- 
tween localities which are in 
competition. 

(d) Advertising allowance not on prop. 
equal terms. 

Sec. 3, Clayton: Exclusive dealer ar- 
rangement. 


(a) Simple discrimination as between 
chains and wholesalers—net de- 
livered price to chains. 

2 (d) Advertising allowance not on prop. 
equal terms. 


(a) Simple discrimination as between 
different trade areas. 


(a) Private brands of like grade and 
quality to regular brands, sold 
for less. Special discounts not 
available to purchasers of small- 
er quantities. Respondent’s re- 
tail stores sell “commercial” 
accounts for less. Special “over- 
riding” discounts not available 
on prop. equal terms. 


(a) Discrimination through special 
packaging —low price package 
available only to syndicates—no 
allegation that the difference in 
price not fully warranted by 
different content. 


(a) Sells one trade area 24-oz. loaf 
for same price a 20-oz. loaf is 
sold in another. 


2 (d) Rebates on monthly purchases in 
return for advertising, selling 
and warehousing facilities not 
offered on proportionately equal 
terms. 


2 (a) Classification of customers—East- 
ern syndicates, National syndi- 
cates, small syndicates, small re- 
tailers. Range 12% to 98% 
above minimum price. 


Disposition 

Date Action Findings 

2-12-39 
C/D 

No contest 


As alleged. 


Pending 


As alleged. 


12-12-38 
C/D 


No contest 


Pending 


Pending 


Pending 


Pending 


4-28-39 As alleged. No cost justifi- 
C/D cation. 
No contest 


Pending 


Pending 


Pending 


Pending 








SUMMARY OF FEDERAL TRADE 


Docket 


Number Respondent 


3764 Chilean Nitrate Sale Corpora- 
tion 


3798 Anheuser-Busch Inc. et al. 
3799 
3800 
3801 
3802 
3803 


3804 
3805 
3820 A. S. Sloe Company 


Simmons Company 


American Oil Company 
General Finance, Inc. 


Williams & Wilkins Co. 


General Motors Corp. 
A. C. Spark Plug Co. 


National Numbering Machine 
Co. Inc. 


Federal Yeast Corp. 
National Grain Yeast Co. 


P. Lorillard Co. 

Brown & Williamson 

R. J. Reynolds 

Larus & Brother 

Philip Morris & Co. Ltd. 

Liggett & Myers Tobacco Co. 
Inc. 

Stephano Brothers 

American Tobacco Co. 


Industry By 


Fertilizer Mfr. 


Corn Starch Mfr. 


Surgical Sup- 
plies 


Beds 


Gasoline Refiner 


Books Publisher 


Auto Parts 


Numbering 
Machines 


Yeast 


Cigarettes 


Discrimination 
In Favor of 


Large Whole- 
saler 


Large Dealers 


Large Dealers 


Large Dealer 


Large Dealers 


Direct accounts 

Contract ac- 
counts 

Original equip- 
ment accounts 


Boston Dealer 


Large User 


Large Dealers 
Chains 


COMMISSION PROCEEDINGS UNDER T 


Against 


Small W 
saler 


Small Deg 


Mfrs. and 
ber Co 
tors 


Small Dez 


Small Dez 
and Re 


Small Dez 


Indirect a 
counts 
Non-contr, 

accounts 
Replaceme 
accounts 


New Yor 
Dealer 2 
Others 


Small Use 


Small Dez 


















THE ROBINSON-PATMAN AMENDMENT TO THE CLAYTON ACT—Continued 


Complaint : Disposition 
Date Summary of Allegations Date Action Findings 
hole- 4-15-39 2 (a) Cumulative discounts based on an- Pending 


nual purchases. 
Sec. 5, FTCA: Price fixing charge. 


Dealers 6-1-39 2 (a) Simple price discrimination. Pending 


6-14-39 2 (f) Inducement. Obtains information Pending 
as to price paid by competitors 
and refuses to buy unless 
granted differential. 


6-30-39 2 (a) Cumulative discount based upon 8-29-39 As alleged. Order speci 
aggregate annual purchases with- C/D cally bars treatment of 5; 
out reference to size of each No contest dicates or buying gro 
order. as units for discount pu 

pose. 


to 


Dealers 7-10-39 (a) Amoco sells gasoline to Finance at 9-9-39 As alleged. 
etailers less than other wholesaler. Fi- C/D 

nance sells taxis and at retail. No contest 
(f) Finance charged with inducement. 
















2 (a) Simple discrimination — discount 
range 20%-35%. ne : 
o contes 


As alleged. 





(a) Classification of accounts—price 
range 6c. to 4lc. 

(d) Payment for credit guarantee not 
on proportionately equal terms. 

Sec. 3, Clayton: Exclusive dealer con- 


Pending 


nN 


ract. 
Sec. 5, FTCA: Resale price maintenance 
by coercion. 










bo 


(a) Simple discrimination — charged 
Boston dealer $5 and competitive 
New York dealer $6—others $6 
to ‘ 


Pending 










(a) Overshipment without charge to 
some customers; cash discount 
not granted to all. 

2 (c) Brokerage contract. 

Sec. 5, FTCA: Gratuities to employees 

of customers to induce purchases. 


Pending 














10-5-39 2 (a) Free goods to some customers, Pending 
10-5-39 varying cash discounts. 

10-5-39 2 (d) Paid for special display privileges 

10-5-39 (not on prop, terms) (involves 

10-7-39 use of “missionary salesmen”). 

10-11-39 

10-11-39 


10-16-39 








der specii 
nent of sy 
‘ing gro 
scount pu: 








ADMINISTRATION OF THE BROKERAGE 
PROVISION OF THE ROBINSON- 
PATMAN ACT 


S. CHESTERFIELD OPPENHEIM 
Associate Professor of Law, The George Washington University 


No provision of the Robinson-Patman Act has been 
so far advanced in administration as paragraph 2 (c) 
dealing with brokerage.’ This is the only subsection thus 
far tested by judicial review.* 


149 Stat. 1526 (1936), 15 U. S. C. Supp. IV §13 (1938). “It shall be unlaw- 
ful for any person engaged in commerce, in the course of such commerce, to 
pay or grant, or to receive or accept, anything of value as a commission, broker- 
age, or other compensation, or any allowance or discount in lieu thereof, ex- 
cept for services rendered in connection with the sale or purchase of goods, 
wares, or merchandise, either to the other party to such transaction or to an 
agent, representative, or other intermediary therein where such intermediary is 
acting in fact for or in behalf, or is subject to the direct or indirect control, of 
any party to such transaction other than the person by whom such compensa- 
tion is so granted or paid.” This provision is a paragraph or subsection of § 2 
of the Clayton Act, as amended. In this article it will be referred to interchange- 
ably as 2 (c), paragraph 2 (c) or subsection (c). 

On the brokerage subsection generally, see Zorn & FELDMAN, BUSINESS 
UnpbER THE NEw Price Laws (1937) 204-219; Brown, The Scope of Federal 
Power Over Price Discrimination (1936) 10 Cry. L. Rev. 430, 450; Evans, 
Anti-Price Discrimination Act of 1936 (1936) 23 Va. L. Rev. 140, 168; Gordon, 
Robinson-Patman Anti-Discrimination Act—The Meaning of Sections 1 and 3 
(1936) 22 A. B. A. J. 593, 598; Jaffe, Some Comments on the Price Discrimina- 
tion Act (1936) 10 Cin. L. Rev. 402, 417; (1936) 50 Harv. L. Rev. 106, 113; 
(1937) 23 Va. L. Rev. 324; (1939) 34 ILL. L. Rev. 319. Additional references 
on the Robinson-Patman Act will be found in the bibliography, infra p. 671. 


2 Biddle Purchasing Co. v. F. T. C., 96 F. (2d) 687 (C. C. A. 2d, 1938), 
cert. den. 305 U. S. 634, 59 Sup. Ct. 65, 83 L. ed. 407 (1938) ; Oliver Brothers 
v. F. T. C., 102 F. (2d) 763 (C. C. A. 4th, 1939); Great Atlantic & Pacific 
Tea Co. v. F. T. C., 106 F. (2d) 667 (C. C. A. 3d, 1939), cert. den. 8 Law 
Week 33 (U.S. Jan. 2, 1940). 

Six other orders and eight complaints have been docketed. The following 
etn indicates the status of each of these proceedings as of December 31, 
1939: 


Docket 
Number Respondent Status 
3076 Procon Grocery Service Order closing case May 19, 1937. (Un- 
Co. et al. contested ) 
3129 Reeves, Parvin & Co. Order to cease and desist April 15, 
et al. 939. 
3214 Webb, Crawford Co. Order to cease and desist Oct. 20, 
et al. 1939. Petition for review docketed 
in C. C. A. for 5th Circuit, Nov. 12, 
1939. Argued Dec. 13, 1939. 
3218 Quality Bakers of Amer- Order to cease and desist April 27, 


ica et al. 1939. Modified Nov. 15, 1939. Peti- 
tion for review docketed in C. C. A. 
for 1st Circuit, June 16, 1939, 


[511] 


THE GEORGE WASHINGTON LAW REVIEW 


THE SO-CALLED INDEPENDENT BROKER 


Underlying the brokerage provision as administered 
by the Commission is the concept of the true merchan- 
dise broker. He is defined as an independent interme- 
diary who either renders services to the seller in finding 
market outlets or represents the buyer in seeking sources 
of supply. His primary function is to bring about a 
purchase and sale on completion of which a compensa- 
tion accrues to him in the form of a brokerage fee. 
Ordinarily this type of broker collects his commission 
from one party only and his fiduciary obligation runs to 
his principal in whose behalf he exercises some discre- 
tion. These so-called uncontrolled or independent brok- 
ers, says the Commission, are the only ones deemed 
lawfully entitled to brokerage fees, provided they ren- 
der bona fide services and retain the commissions paid 
for such services. ‘This conception of the true broker 
precludes the buyer or his agent from claiming that he 
renders services to the seller in connection with his own 
purchases. In the nature of the case it is said that a 
seller does not pay the buyer something for purchasing 


Docket 


Number Respondent Status 


3221 United Buyers et al. 


3344 
3511 


3739 


3765 
3783 
3834 
3903 


3916 
3955 


Atlantic Commission Co. 


Mississippi Sales Co. 

San Pedro Fish Ex- 
change et al. 

Jake Felt et al. 

Modern Marketing Serv- 
ice, Inc. et al. 


C. R. Anthony et al. 


National Grain Yeast 
Corp. 


Charles V. Herron et al. 
Jasper W. Effird et al. 


Complaint issued Aug. 31, 1937. Pend- 
ing. Hearing in progress. 

Complaint issued March 2, 1938. 
Pending. 

Complaint issued July 27, 1938. Pend- 
ing. Final argument before Com- 
mission Sept. 27, 1939. 

Complaint issued March 17, 1939 
(F. T. C. A. Sees. 5 and 2(e)). 
Hearings concluded Sept. 27, 1939. 

Order to cease and desist Dec. 22, 
1939. (Uncontested) 

Complaint issued May 6, 1939. Pend- 
ing. Hearings in progress. 

Order to cease and desist Sept. 12, 
1939. (Uncontested) 

Complaint issued Sept. 29, 1939 
(F. T. C. A. Secs. 5, 2(a) and 
2(c)). Pending. 

Complaint issued Oct. 6, 1939. Pend- 


ing. 
Complaint issued Nov. 21, 1939, Pend- 
ing. 
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from him unless it is a rebate from the price masquerad- 
ing as a brokerage commission. 


INTERPRETATION OF BROKERAGE PARAGRAPH 


But a controversial element in the interpretation of 
paragraph 2 (c) is injected by the inclusion of the clause 
“except for services rendered in connection with the sale 
or purchase of goods, wares or merchandise”’.* 


The courts in three cases* have sustained the analysis 
of the brokerage function set forth above in accord with 
the Commission’s view that the “services rendered” 
clause does not set up a condition upon which brokerage 
may be paid to buyers, their agents or controlled inter- 


8’ The subsection would otherwise be clear in flatly prohibiting payment of 
brokerage to the buyer or one subject to his control. The Senate Committee so 
interpreted the original Senate Bill without the exception. Sen. Rep. No. 1502, 
74th Cong., 2d Sess. (1936) 7: “. . . this section forbids the payment or al- 
lowance of brokerage, either to the other principal party, or to an intermediary 
acting in fact for or under the control of the other principal party, to the pur- 
chase and sale transaction.” The original House draft did not include the ex- 
ception, H. R. 8442, 2 (b), 74th Cong., Ist Sess. (1935), but it was inserted by 
the House Judiciary Committee, H. R. 8442, 2 (b), 74th Cong., 2d Sess. (1936). 
There was testimony that an outright prohibition would be unconstitutional. 
Hearings before Committee on Judiciary on H. 8442, H. R. 4995, H. R. 
5602, 74th Cong., Ist Sess. (July 10-19, 1935) 81, 2Ao. It was also charged that 
it would subsidize the independent brokers. Id. 148, 177. However, the addi- 
tion of the “services rendered” clause did not change the interpretation of the 
House Committee and the conferees that the paragraph absolutely prohibited 
brokerage payments to buyers or their agents. H. R. Rep. No. 2287, 74th Cong., 
2d Sess. (1936) 15; H. R. Rep. No. 2951, 74th Cong., 2d Sess. (1936) 7. Rep- 
resentative Utterback repeated this interpretation on the floor of the House, 80 
Cong. Rec. 9418 (1936), and it was recognized by Representative Celler, who 
had filed a minority report against the Act as a whole and later attacked the 
brokerage provision on the floor of the House. 80 Cong. Rec. 9420 (1936) : 


“The conference report, in its reference to brokerage allowances, fails 
to take due notice of the fact that we put into the final bill the words ‘ex- 
cept for services rendered.’ That means that if actual brokerage service is 
rendered it must be allowed or paid for, either must be reflected in the price 
or discount and allowance. Many respectable and honorable business houses 
have brokerage departments or have organized separate entities which they 
may own in whole or in part and which perform legitimate brokerage func- 
tions; which departments or entities expend money in research, investiga- 
tion, experimentation, advertising. They actually render valuable brokerage 
service. Yet if they be directly or indirectly connected with the seller or 
buyer, no brokerage allowances may be made, although in the language of 
the words we inserted ‘services’ are actually rendered. I know that every- 
body watching the bill and interested in making it sound assumed that the 
insertion of the words ‘for services rendered’ meant that payment could be 
made whenever services were actually rendered. We have certainly come to 
a pretty pass in this country if a person cannot be paid for rendering legiti- 
mate services simply because he does not happen to be in a certain line of 
business.” 


4 Supra note 2. 
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mediaries. In each case the respondents contended that 
Congress merely proscribed payments of brokerage in 
transactions where no services were actually rendered 
either to the seller or to the buyer. In each case there 
was a claim of the rendition of valuable services to the 
sellers. According to this view the source of the service 
and the ultimate disposition of the brokerage are im- 
material. It seeks to reward the faithful performance of 
a distribution function as such, irrespective of its dis- 
charge by an independent broker or by an agent of either 
or both parties to the transaction. 


This issue was first tested in Biddle Purchasing Com- 
pany v. Federal Trade Commission.’ Biddle operated a 
combined market information and purchasing service in 
a variety of products for more than 2400 wholesale buyers 
who subscribed to the service by written contract at a 
specified fee of from $25 to $50 per month. Biddle exe- 
cuted orders placed with it by buyers.° The goods were 
shipped and billed direct to the buyers and after collect- 
ing the brokerage commissions from the sellers, Biddle 
credited or transmitted them to the buyers. About 86 per 
cent of the buyers paid more in subscription fees than 
was due them in brokerage credits; the remaining 14 
per cent received cash payments of the excess. The court 
upheld the Commission’s findings that Biddle was the 
purchasing agent of the buyers and that Biddle rendered 
no selling services to the sellers. It denied the petition 
to set aside the Commission’s order prohibiting Biddle 
from accepting brokerage commissions which it intended 


5 Supra note 2, Swan, Circuit Judge, dissenting. For a vigorous defense of 
the Biddle Company’s contentions in the proceeding before the Commission, see 
Johnson & Fairbanks, Brokerage Under the Robinson-Patman Act (1938) 6 
Geo. Wasu. L. Rev. 203. For comments on the decision of the court, see (1938) 
24 Ia. L. Rev. 179; (1939) 7 Geo. Wasu. L. Rev. 910; (1939) 27 Geo. L. J. 
384; (1939) 34 ILL. L. Rev. 319, 320, 327; McLaughlin, The Biddle Case, Pro- 
CEEDINGS OF BostoN CONFERENCE ON DISTRIBUTION (1939) 89. 


® In placing orders with Biddie the buyer usually specified the price, quantity 
and quality of the goods to be purchased. If no price was named, the buyer 
expected to get the last price quoted in Biddle’s bulletins or a lower price. If 
the market advanced, Biddle would get a confirmation from the buyer before 
entering an order at the new price. 
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to pay or apply to the benefit of the buyers. The court 
said: ‘ 


Congress must have intended that payments by sellers should 
not be made to buyers through any one acting as agent for the 
buyers. Significance and effect must, if possible, be accorded to 
every part of the act. United States v. Lexington Mill & Ele- 
vator Co., 232 U. S. 399, 34 Sup. Ct. 337, 58 L. ed. 658. In the 
last phrase of the section “either to the other party,” etc., the de- 
scription of the persons to whom it is unlawful to pay brokerage 
fees is not separable into constituent parts, and hence this clause 
stands in its entirety or falls altogether. It may not be said that 
payments to buyers are in any different category than those to 
agents or those who act for or under the control of the buyers. 
If buyers’ agents or intermediaries are excepted for services ren- 
dered, so too are the buyers themselves. The intent of Congress 
must be recognized and applied and this may best be given effect 
by a construction of the phrase “except for services rendered” 
that will harmonize with the remainder of the section. As the 
House and Senate Committees said, the intermediary is entitled 
to nothing more than “appropriate compensation by the one in 
whose interest he so serves,” and one who acts in such capacity 
may not receive fees from the seller when he is under contract 
and does in fact turn over such fees to the buyer. . . . Indeed, 
the brokerage fees by the sellers to the Biddle Company could not 
be made in good faith as compensation for services rendered, 
since the fees are intended for the buyers and are immediately 
transmitted to them. 


In a companion case, Oliver Brothers v. Federal Trade 
Commission,’ the court likewise affirmed the findings and 
order of the Commission after hearing the case on a 
stipulation that the record in the Biddle case should be 
adopted as correctly describing the business practices of 
Oliver. In approving the interpretation of 2 (c) as set 
forth in the Biddle case it said: ° 


We come then to the final question in the case, viz., whether 
the brokerage commissions here involved come within the excep- 
tion contained in section 2 (c), t.¢., are they paid for services 
rendered to the sellers? A sufficient answer to the question is 
found in the fact that the commissions are received by the buyers 
and not by Oliver, and that there can be no contention that any 
services are rendered by the buyers to justify the payment of 
compensation to them. The fact that the commissions pass 
through the hands of Oliver is immaterial; for it is understood 


796 F. (2d) at p. 691. 

8 Supra note 2. 

9102 F. (2d) at p. 769. 
18 
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on all sides that they are paid for the benefit of and go to the 
buyers under the contract which Oliver has with them. The 
statute forbids the receiving of such commissions except for serv- 
ices rendered. The buyers receive them and they admittedly 
render no service to earn them. It is idle to contend that they 
are merely being reimbursed for what they have paid to Oliver 
by way of subscription. They are receiving brokerage commis- 
sions on their purchases; and the fact that they may have paid 
the purchasing agent for services rendered them and that they 
receive the commissions because of this does not alter the fact 
that they are receiving the commissions on their purchases. . . . 


Oliver is the agent of the buyers, not of the sellers. The serv- 
ices rendered in advising the buyers as to the character and 
prices of sellers’ merchandise are services rendered the buyers 
under their contracts, and are services rendered in'the purchase 
and not in the sale of the goods. While such services resulting 
in sales by the sellers and obviating, no doubt, the adoption of 
other sales devices, are of undoubted benefit to them, this benefit 
is incidental and is an entirely different thing from the rendering 
of services by an agent responsible to the seller as principal. 
If it were a sufficient basis to bring the allowance of brokerage 
commissions within the exception of the section, every purchas- 
ing agent for a chain of stores might lawfully receive such com- 
missions; for he does for the stores of his chain precisely what 
is done by Oliver for the subscribers to its service and benefits 
the sellers in making sales in precisely the same way. We have 
no doubt that it was just this sort of thing that it was the pur- 
pose of the Act to prevent. 


On the same point the court in Great Atlantic & Pacific 
Tea Co. v. Federal Trade Commission” followed the in- 
terpretation adopted in the Biddle and Oliver cases. 


LEGISLATIVE HISTORY 


It seems that the Commission and the courts have ascer- 
tained the meaning of paragraph (c) which squares with 
the intent of Congress as derived from the background of 
the legislation and the purpose of its enactment. To be 
sure, in matters of statutory interpretation it is all too easy 
for an administrative body or a court to rationalize a re- 
sult it prefers. Sometimes an ipse dixit that there is noth- 
ing to construe reflects the mood of the tribunal. But if 
it is admitted that the “services rendered” clause intro- 
duced an ambiguity of the sort that warranted a resort to 


10 Supra note 2. 
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legislative history,’ the evidence of Congressional intent 
to interdict without qualification payments of brokerage 
to the buyer or his agent is decisive. In the face of this 
evidence the ingenuity of respondents and commentators 
to create logical and verbal harmony by giving a literal 
import to the words of the paragraph seems misspent.”* 


11JIn ascertaining and applying the intent of Congress the courts have often 
used aids to statutory construction where the statute is not clear or its literal 
meaning offends the policy of the statute as a whole. Helvering v. New York 
Trust Co., 292 U. S. 455, 54 Sup. Ct. 806, 78 L. ed. 1361 (1934); Ozawa v. 
United States, 260 U. S. 178, 43 Sup. Ct. 65, 67 L. ed. 199 (1922). Committee 
reports have been considered in arriving at Congressional intent. Duplex Co. v. 
Deering, 254 U. S. 443, 41 Sup. Ct. 172, 65 L. ed. 349 (1921) ; United States v. 
Mo. Pac. R. Co., 278 U. S. 269, 49 Sup. Ct. 133, 73 L. ed. 322 (1929) ; United 
States v. Shreveport Grain & Elev. Co., 287 U. S. 77, 53 Sup. Ct. 42, 77 L. ed. 
175 (1932); Currin v. Wallace, 306 U. S. 1, 59 Sup. Ct. 379, 83 L. ed. 441 
(1939). The courts have sometimes referred to Congressional debates. United 
States v. St. Paul M. & M. Ry. Co., 247 U. S. 310, 38 Sup. Ct. 525, 62 L. ed. 
1130 (1918); F. T. C. v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 
1324 (1931); Minter v. F. T. C., 102 F. (2d) 69 (C. C. A. &d, 1939). But 
see Duplex Co. v. Deering, supra. See (1937) 5 Geo. Wasu. L. "Rev. 2 


12 Many possible interpretations of the “services rendered” exception a 
been put forward. See Zorn & FELDMAN, op. cit. supra 209-211; (1936) 36 
Cor. L. Rev. 1285, 1312; (1937) 23 Va. L. Rev. 324; (1938) 47 Yaue L. i. 
1207, 1208; (1939) 34 ILL. L. Rev. 319. One suggestion is that the exception 
was inserted to make it clear that the prohibition did not extend to a payment 
for true brokerage services rendered by the independent broker. Thus, Repre- 
sentative Utterback said: “The bill prohibits payment or allowance of brokerage 
or commission except for services rendered . . . this refers to true brokerage 
services rendered in fact for the party who pays for them. . . .” 80 Cong. Rec. 
9418 (1936). This argument has been discounted. (1936) 50 Harv. L. Rev. 
114, note 47; Zorn & FELDMAN, op. cit. supra 210; (1937) 6 Geo. Wasu. L. 
Rev. 214. While it seems far fetched to suppose ‘that Congress included the 
clause merely to forestall this possible ground of misinterpretation, it is worth 
mentioning that unless the independent broker honestly performs services he 
would be tempted to split his commissions with the buyer. If he does not incur 
real expense in securing the business, the natural deterrent to fee splitting is 
absent. It has also been suggested that the exception might be interpreted so 
as to protect the dual agent who acts for both buyer and seller. (1937) 6 Geo. 
Wasu. L. Rev. 214. But see infra p. 526. 


A few commentators have pointed out that the “services rendered” clause was 
put in to satisfy the demands of the voluntary cooperative groups. 2 Hearings 
on H. R. 4995, 8442 and 10486 (1936) 334 ff.; (1938) 51 Harv. L. Rev. 1303; 
Zorn & FELDMAN, op. cit. supra 210. If Congress had any such intent it was 
lost in the shuffle. It is significant that the brokerage provision is being admin- 
istered with exactly opposite effect. See In re Quality Bakers of America, Inc., 
In re United Buyers, and In re Modern Marketing Service, Inc., supra note 2. 
In the Quality Bakers case the Commission found that the service company was 
not organized as a codperative association within the meaning of Section 4 of 
the Robinson-Patman Act. Even if it had been so organized the Commission 
probably would have ruled that Section 4 does not afford codperative organiza- 
tions any exemption from the inhibitions of the other subsections of the Act. 
Thus, a cooperative buying organization is hardly likely to sustain the view that 
it is entitled to brokerage payments denied to other types of buying organiza- 
tions. As Representative Utterback said: 


“There is nothing in the last section (Section 4) of the bill that distin- 
guishes codperatives, either favorably or unfavorably, from other agencies 
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An examination of the legislative history unmistakably 
discloses that Congress was bent upon stopping at its 
source the evil of granting a rebate in price in the guise of 
a brokerage commission. Over a period of years, marked 
by the rapid development of mass purchasing by corporate 
and voluntary chain groups, the practice of paying bro- 
kerage to the buyer was regarded as the notorious device 
by which this type of unfair price discrimination was 
achieved. It was charged that the mass purchaser, pos- 
sessing the power to coerce price concessions from the 
seller, was frequently the beneficiary of this improper di- 
version of brokerage fees to the disadvantage of his com- 
petitors.”* 

Rightly or wrongly Congress was impressed by this evi- 
dence. It had before it factual data on the misuse of bro- 
kerage from the Final Report of the Federal Trade Com- 
mission’s investigation of Chain Stores.“ The practice 
was also aired in the hearings on the Codes of Fair Com- 


in the streams of production and trade, so far as concerns their dealings 
with others.” 80 Cong. Rec. 9419 (1936). 


This principle of equality of treatment has already been commended by the 
courts. See infra p. 532. If receipt of brokerage by the buyer is an unfair trade 
practice, it is just as unfair when payment is made to the central office of a 
voluntary codperative organization for distribution among members of the group 
as when payment is made to headquarters of a corporate chain. The constitu- 
tionality of 2 (c) would be open to serious question if it were construed as 
inapplicable to codperative buying groups. It is difficult to perceive a valid 
basis of classification differentiating the highly integrated buying organization 
from the loose association of buyers. Cf. dissent of Mr. Justice Brandeis in 
American Column & Lumber Co. v. United States, 257 U. S. 377, 42 Sup. Ct. 
114, 66 L. ed. 284 (1921) and opinion of Mr. Chief Justice Hughes in Appa- 
lachian Coals, Inc., v. United States, 288 U. S. 344, 53 Sup. Ct. 471, 77 L. ed. 825. 


13 Final Report of the Chain-Store Investigation, Sen. Doc. No. 4, 74th Cong., 
Ist Sess. (1935) 23-52, especially 25, 49; Jd. 62; hearings before Committee on 
Judiciary on H. R. 8442, H. RB. 4995, H. R. 5602, 74th Cong., Ist Sess. (July 
10-19, 1935) 16, 59, 62, 76, 194, 217, 258. The reports of the House and Senate 
Committees stated : “Among the prevalent modes of discrimination at which 
this bill is directed is the practice of certain large buyers to demand the allow- 
ance of brokerage direct to them upon their purchases, or its payment to an 
employee, agent, or corporate subsidiary whom they set up in the guise of a 
broker, and through whom they demand that sales to them be made.” H. R. 
Rep. No. 2287, 74th Cong., 2d Sess. (1936) 15; Sen. Rep. No. 1502, 74th Cong., 
2d Sess. (1936) 7; Statement of Paul Fishback, Secretary, National Food 
Brokers Association, Hearings, of. cit. supra 58 ff. For background material, 
see OPPENHEIM, CASES ON TRADE REGULATION (American Casebook Series, 
1936) 918 ff., supplemented by OppeNHEIM, RECENT Price Contro. Laws 
(1939) 123 ff., Zorn & FELDMAN, op. cit. supra Ch. I-IV. Other references will 
be found in the Bibliography to this issue, infra p. 671. 


14 Supra note 13. 
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petition for the Food and Grocery Industry under the 
NRA* and during the Congressional hearings on the 
American Retail Federation. It should not be over- 
looked that the food brokers were particularly active in 
sponsoring a prohibition upon what they regarded as all 
spurious substitutes for the so-called independent broker.” 

From this evidence the choice of policy finally made by 
Congress is plainly set forth in its Committee reports. The 
paramount objective of outlawing price rebates in the 
trappings of a brokerage payment penetrates the barrage 
of technical rules of statutory interpretation. Congress 


15 See transcript of hearing before the National Recovery Administration on 
a proposed Code of Fair Competition for the Food Brokers Industry, March 9, 
1934 (U. S. Dept. of Commerce Library) representing points of view of follow- 
ing: George R. Bennett, President, National Food Brokers Association (7-18) ; 
Gerald M. Ungaro, Secretary, National Voluntary Groups Institute (29-39) ; 
John A. Logan, Food and Grocery Chain Stores of America, Inc. (136-139) ; 
John P. Cole, The Biddle Purchasing Company (111-117). See, also, transcript 
of hearing before National Recovery Administration on Distribution Practices 
of the Grocery Manufacturing Industry, March 26, 1934 (U. S. Dept. of Com- 
merce Library). 


16 Hearings before the Special Committee on Investigation [of the] American 
Retail Federation, Investigation of the Lobbying Activities of the American 
Retail Federation, 74th Cong., Ist Sess. (June-July, 1935); Jd., Investigation 
of the Trade Practices of Big Scale Retail and Wholesale Buying and Selling 
Organizations, 74th Cong., Ist and 2d Sess. (No. 2, 3, 4, 1935-36). 


17JIn 1935 The National Food Brokers Association published a pamphlet 
entitled “Unfairness in the Food Industry,” a catechism of independent broker- 
age. The effectiveness of this organization’s sponsorship of Paragraph (c) is 
strikingly shown by its definition of a food broker: 


“A food broker is . . . an independent sales agent who performs the 
services of negotiating the sale of food and/or grocery products for and on 
account of the seller as principal, and who is not employed or established 
by, nor an affiliate or subsidiary of, any trade buyer, and whose compensa- 
tion is a commission or brokerage paid by the seller.” (Article III, Sec- 
tion 1, Constitution of the National Food Brokers Association. ) 


The point of the view of the Association is further illustrated by the following 
excerpts from its pamphlet : 


“A food broker is a sales agent. He is independent in that he is a 
separate business entity, in nowise related with his customers, the buyers 
of food and grocery products, and related to his principals, the sellers only 
by the agreement, contractual or otherwise, which gives him the right to 
act as the sales agent of these principals in a definitely described and limited 
territory. That territory may be the city and market in which the food 
broker resides, it may be the wholesale distributing centers within the 
radius of fifty or a hundred miles, or a much broader territory including 
a state or states, and in rare instances, the entire country.” Jd. at 12. 

“A food broker ‘performs the services of negotiating the sale’—that is, 
he is a salesman. He is not a buyer nor can he be related to the buyer as 
an employee, subsidiary or affiliate or in any other —— if he is to 
maintain his identity as a food broker—a salesman.” Jd. at 1 


See also, SHIRK, MARKETING THROUGH Foop BroKERs (1939) | e 1 
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met the evil by tabooing payments to certain parties. In 
the words of the Conference report:* 


. . . this subsection permits the payment of compensation by a 
seller to his broker or agent for services actually rendered in 
his behalf; likewise by a buyer to his broker or agent for services 
in connection with the purchase of goods actually rendered in his 
behalf; but it prohibits the direct or indirect payment of broker- 
age except for such services rendered. It prohibits its allowance 
by the buyer direct to the seller, or by the seller direct to the 
buyer; and it prohibits its payment by either to an agent or 
intermediary acting in fact for or in behalf, or subject to the 
direct or indirect control, of the other. 


If the “services rendered” clause were read as words of 
limitation upon the ban of the receipt of brokerage fees 
by the buyer, the foregoing clear expression of legislative 
intent would be frustrated. It would also render super- 
fluous the remainder of the paragraph for there would be 
little purpose in naming the buyer and his controlled in- 
termediaries if the exception applied to all parties. 


INDEPENDENCE OF PARAGRAPH 2 (a) AND 
PARAGRAPH 2 (c) 


The specificity of the evil to which Congress addressed 
itself is given further recognition in the ruling that 2 (a)” 
and 2 (c) possess separate significance and are independ- 
ent of each other. This issue arose in the Biddle and 
Oliver cases but its significance is best understood by ref- 
erence to Great Atlantic & Pacific Tea Co. v. Fed- 
eral Trade Commission® where the question is more 
directly raised by the facts. 


18H. R. Rep. No. 2951, 74th Cong., 2d Sess. (1936) 7. 


19 The pertinent parts of Paragraph 2 (a) are: “That it shall be unlawful 

. . to discriminate in price between different purchasers of commodities of 
like grade and quality . . . where the effect of such discrimination may be 
substantially to lessen competition or tend to create a monopoly in any line of 
commerce, or to injure, destroy, or prevent competition with any person who 
either grants or knowingly receives the benefit of such discrimination, or with 
customers of either of them: Provided, That nothing herein contained shall 
prevent differentials which make only due allowance for differences in the cost 
of manufacture, sale, or delivery resulting from the differing methods or quan- 
tities in which such commodities are to such purchasers sold or delivered.” 


20 Supra note 2. See comments: (1938) 47 Yate L. J. 1207; (1938) 51 


Harv. L. Rev. 1303; (1939) 34 Int. L. Rev. 319; (1939) 7 U. or Cur. L. 
Rev. 189, 
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A & P employs a direct purchasing plan. Its organiza- 
tion of 14,800 retail grocery stores is divided territorially 
into six geographical divisions, each one subdivided into 
a number of units. A unit covers the territory serviced by 
a central A & P warehouse from which its retail stores 
obtain their goods. The division purchasing operations 
are under the general control of a purchasing director but 
each warehouse has a buyer who determines what and 
how much to buy subject to general supervision from the 
purchasing director. 

Geographically convenient to important sources of 
supply are also a number of “central buying offices” oper- 
ated by salaried agents of A & P whose duties consist of 
finding sources of supply, securing market information 
and purchasing commodities exclusively for the A & P.™ 
These agents were formerly called “brokers” and prior 
to the Act received brokerage from sellers on purchases 
requisitioned by the purchasing director or warehouse 
buyer in the same amounts as were paid to the sellers’ 
brokers. The agents forwarded this brokerage to A & P 
after deducting the expenses of operating their offices. 

Shortly after the passage of the Act, A & P instructed 
its agents, now called “field buying agents” or “buyers,” 
to discontinue accepting brokerage on their purchases and 
to make all future purchases on one of three bases, of 
which the following is the crucial one: 


To purchase commodities on a net basis reflecting a reduction 
from sellers’ current prices to other customers, or from the 
general market prices at which commodities were being sold, of 
the amount of brokerage paid by sellers to the field buying agents 


_ 21 The field buyers are not authorized to make purchases except upon instruc- 
tions from the division or warehouse buyers but they exchange information 
concerning market conditions with sellers with whom they are in constant touch. 


22 The other two bases were: to execute so-called “quantity discount” agree- 
ments providing for payment of an amount equal to the brokerage formerly 
paid by sellers to A & P’s field buying agents and currently paid by sellers to 
their own brokers; to make an agreement with sellers to pay brokerage in 
escrow or set it up as “abeyance accounts” on seller’s books, to be paid to 
A & P as, if and when the legality of such payment under the Act should be 
determined. There was evidence that A & P received discounts regardless of 
the agreements for specified quantities. Paragraph Fourteen of Commission’s 
Findings of Facts. 
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before June 19, 1936, and currently being paid by sellers to inde- 
pendent brokers. 


The Commission found that in purchasing commodities 
on the foregoing net basis A & P had received allowances 
in lieu of brokerage in violation of paragraph (c) and 
the court affirmed the Commission’s order against that 
practice. 

One of the contentions of A & P was that the cost differ- 
entials provision of paragraph (a) must be read with par- 
agraph (c),” and since the net price reflected a saving in 


23 The cost proviso in 2 (a) originally made no reference to brokerage but it 
was amended by the Senate Committee by the addition of the words “other than 
brokerage” after the words “differences in cost.” Sen. Rep. No. 1502, 74th 
Cong., 2d Sess. (1936) 5. At this time 2 (c) did not contain the “except for 
services” clause but the Senate Committee added the words “any allowance or 
discount in lieu thereof” to the prohibition upon payment of brokerage. I/d. 7. 
The Senate Committee stated that “other than brokerage” was inserted to har- 
monize subsection (a) with the subsection dealing directly with the question 
of brokerage. Jd. 5. In conference the Committee deleted from 2 (a) the 
words “other than brokerage” stating as its reason that “the matter of broker- 
age is dealt with in a subsequent subsection of the bill,” H. R. Rep. No. 2951, 
74th Cong., 2d Sess. (1936) 6. Concerning the effect of this deletion the Com- 
mission said: 


“By striking from Paragraph (a) of the Senate Bill the words ‘other 
than brokerage’ for the reason stated in the Conference Report, it appears 
to the Commission that Congress thereby exhibited not only a plain inten- 
tion that Paragraph (c) exclusively should govern questions of brokerage 
without regard to the contents of Paragraph (a) but also the view that the 
words of Paragraph (c) were, in themselves alone, sufficiently broad with- 
out the aid of the Senate Amendment of Paragraph (a) to prevent broker- 
age from being transmitted to buyers in the form of allowances based on 
savings in cost. Thus the Senate Amendment was struck, in the opinion of 
the Commission, not for the purpose of changing the meaning of either 
Paragraph (a) or Paragraph (c), but because it was tautological. This 
legislative construction of Paragraphs (a) and (c) as mutually independent 
is binding upon the Commission as a clear manifestation of legislative 
intent. 


But Senator Logan had said in countering the suggestions for striking out 
“other than brokerage”: “. . . I think perhaps legitimate brokerage ought to 
be allowed as a part of the costs; and I think when the bill was drafted . . . 
perhaps in the amendment which was inserted by the Judiciary Committee of 
the Senate we had in mind dummy brokerage, sham brokerage.” 80 Cong., 
Rec. 6285 (1936); Hearings before Sub-Committee of Committee on the 
Judiciary on S. 4171, 74th Cong., 2d Sess. (March 25-26, 1936) 52-54. The 
Commission stated that this “demonstrates effectively that the obvious intention 
and the only purpose of the Senate Committee on the Judiciary in adding the 
words ‘other than brokerage’ to Paragraph (a) was to refute any possible 
contention that the differentials provision of that Paragraph could be read with 
Paragraph (c).” The Court in its opinion ignored this phase of legislative 
history which was elaborately presented in the briefs of the parties. It has been 
suggested that the insertion of the “services rendered” clause in 2 (c) and the 
striking out of the brokerage exception in 2 (a) manifested an intention to 
permit the passing on of brokerage savings under the cost proviso in 2 (a), 


— if both paragraphs are separate and independent. (1938) 47 Yate L. J. 
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cost to the seller equivalent to brokerage which he would 
otherwise be forced to pay, this saving may be passed on 
to the buyer. Respondent insisted that an allowance which 
reflects brokerage savings is totally different from an al- 
lowance in lieu of brokerage and that the lower price is 
not discriminatory if it is available to all on the same 
terms. 


In rejecting this contention the court ratified the Com- 
mission’s view that paragraph (c) is complete and self- 
sufficient on its face, dealing “specifically with a particu- 
lar trade practice which was regarded by Congress as an 
unfair method of competition per se injurious to com- 
merce, and therefore to be prohibited.” It said: * 


. Paragraph (a) shows that it deals with discrimination 
in price generally. Paragraph (c) upon the other hand deals 
in particular with a trade practice which has frequently resulted 
in price discriminations and unfair competition. . . . Paragraph 
(a) is plainly directed toward price discrimination, no matter 
how arising, so long as it injures competition or affects the stream 
of commerce. Paragraph (c), upon the other hand, deals with 
one particular subject, viz., allowances and discounts in lieu of 
brokerage or brokerage of such nature and kind that commerce 
generally is affected thereby. In other words, paragraph (c) 
constitutes a specific prohibition of a specific act. . . 


The same view is expressed in different words in the 
Biddle and Oliver opinions. In the latter case the court 
said: *° 

. three specific matters were forbidden as unfair trade 
practices by subsections (c), (d), and (e) . . . It is perfectly 
clear that all three of these practices were forbidden because of 
their tendency to lessen competition and create monopoly, with- 
out regard to their effect in a particular case; and there is no 
reason to read into the sections forbidding them the limitations 
contained in section 2 (a) having relation to price discrimination, 
which is an extremely difficult matter to deal with and is con- 
demned as unfair only in those cases where it has an effect in 
suppressing competition or in tending to create monopoly. The 
forbidding of specific practices because of their tendency toward 
a general result, also forbidden, is familiar legislative practice ; 
and no reason suggests itself why the limitations and provisions 
relating to one should be read into those relating to the other. 


24106 F. (2d) at p. 677. 
25 102 F. (2d) at p. 767. 
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RATIONALE OF TRUE BROKERAGE SERVICES 


In holding that Congress intended to embrace all situa- 
tions where the natural and probable tendency is to induce 
rebating, the courts gave credence to the Commission’s 
argument that the “services rendered” clause implements 
rather than relaxes the prohibition upon payments to the 
buyer or his agent or controlled intermediary. The ra- 
tionale is that true brokerage services can be rendered 
only by an agent of the party paying the fee; that a buy- 
ing and selling service cannot be rendered by the same 
party in the same transaction.” Consequently the vice in 


26In the Biddle case sellers testified to the following services rendered on 
their behalf: distribution of products on a national basis not available through 
any broker; specialized service in certain lines of merchandise not handled by 
most brokers; a substantially lower cost of selling through Biddle than through 
traveling salesmen or local commission men; securing customers who are good 
credit risks; assistance to concerns just starting in business or which cannot 
maintain sales organizations; services rendered to “voluntary chains.” Brief 
of Biddle Purchasing Company in C. C. A. for the Second Circuit, pp. 10, 12. 

The A & P also claimed that their field buyers performed substantially the 
same functions and services as brokers. Among the services claimed were 
exchange with sellers of “information of all kinds affecting market conditions” ; 
furnished sellers with information on crops, acreage, prices, quality of goods 
and all other marketing factors; services designed to improve the quality of 
the sellers’ merchandise ; advised sellers concerning the proper sizes of cans 
in which to pack their products; furnished sellers with information concerning 
cheapest and quickest routes and rates for shipment of goods; handled disputes, 
claims and rejections arising between sellers and A & P warehouse buyers; 
assisted sellers in financial distress to liquidate their stocks of merchandise and 
to get rid of carry-overs and surplus commodities which threatened to up- 
stabilize the market. Brief of The Great Atlantic & Pacific Tea Co., in the 
C. C. A. for the Third Circuit, pp. 6-12 


The Commission’s attorneys have consistently refuted the premise that a 
buyer or his agent can render sales services to the seller. Typical is the 
following : 


“From the very nature of such transactions it is impossible for either 
party to render, in fact, any real service to the other. The seller is attempt- 
ing to sell his goods. To accomplish this purpose he contributes either his 
own services or provides those of an agent or representative. The buyer 
cannot render any aid in this endeavor unless he actually buys the goods. 
If the buyer makes a purchase the money consideration moves from the 
buyer to the seller, and as between them all prior negotiations are merged 
in the contract of sale. On the other hand, the buyer is endeavoring to 
purchase goods which he wants, at a price satisfactory to him which is 
never more than the lowest price obtainable. In pursuing this objective. of 
getting the lowest price, the purpose of the buyer is clearly not to help the 
seller or to render a service to him.” Brief of Counsel for the Commission, 
In the Matter of Biddle Purchasing Company, p. 48. 


In the Biddle, Oliver and A & P cases respondents contended that the 
Transportation Act afforded an analogy to the “services rendered” clause in the 
proviso permitting a reasonable allowance to a shipper for services rendered in 
connection with transportation. 49 U. S. C. §15 (13). See I. C. C. v. Diffen- 
baugh, 222 U. S. 42, 32 Sup. Ct. 22, 56 L. ed. 83 (1911); Union Pacific R. R. 
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the practice is considered to be the payment of a brokerage 
fee which ultimately reaches the buyer precisely for the 
reason that this would ordinarily tend toward a rebate or 
discount in price.” This frees the Commission from the 
burden of establishing that the evil of rebating actually 
occurred on the facts of the particular case. As stated in 
the report of the House Committee: * 


. the positions of buyer and seller are by nature adverse, 
and it is a contradiction in terms incompatible with his natural 
function for an intermediary to claim to be rendering services for 
the seller when he is acting in fact for or under the control of 
the buyer, and no seller can be expected to pay such an inter- 
mediary so controlled for such services unless compelled to do 
so by coercive influences in compromise of his natural interest. 
Whether employed by the buyer in good faith to find a source 
of supply, or by the seller to find a market, the broker so em- 
ployed discharges a sound economic function and is entitled to 
appropriate compensation by the one in whose interest he so 
serves. But to permit its payment or allowance where no such 
service is rendered, where in fact, if a “broker,” so labeled, enters 
the picture at all, it is one whom the buyer points out to the 
seller, rather than one who brings the buyer to the seller, would 
render the section a nullity. The relation of the broker to his 
client is a fiduciary one. To collect from a client for services 
rendered in the interest of a party adverse to him is a violation 
of that relationship; and to protect those who deal in the streams 
of commerce against breaches of faith in its relations of trust, is 
to foster confidence in its processes and promote its wholesome- 
ness and volume. 


Co. v. Updike Grain Co., 222 U. S. 215, 32 Sup. Ct. 39, 56 L. ed. 171 (1911 

United States v. B. & O. R. R. Co., 231 U. S. 274, 34 Sup. Ct. 75, 58 L. ed. 218 
(1913). But see Lehigh Valley R. R. Co. v. United States, 243 U. S. 444, 37 
Sup. Ct. 434, 61 L. ed. 839 (1917) which was used by the court in the Oliver 
case to refute respondent’s contention that services were rendered to the sellers. 


27 “Bad faith is found in the pose of legitimacy which the intermediary who 
passes on the brokerage to the buyer assumes before the business world. It is 
also to be found in the representation impliedly made by the intermediary that 
is receiving fees for work well done for the party paying the fee, when as a 
matter of fact its principal objective is to get a price advantage for the other 
party to whom it really owes allegiance. The seller cannot plead that the pay- 
ment of brokerage for an alleged service rendered him by the intermediary is 
bona fide, since he knows that he is not paying for the service even if he gets it. 
He knows on the contrary that when the buyer gets the brokerage fee, he, the 
seller, is in fact giving such buyer a discount price. The intermediary knows 
it is not being paid for service rendered even if it is rendered since it collects 
the brokerage fee for the buyer and makes no claim to the money itself.” Brief 
of the Federal Trade Commission, Biddle Purchasing Company v. Federal Trade 
Commission, C. C. A. for the Second Circuit, p. 40 


28H. R. Rep. No. 2287, 74th Cong., 2d Sess. (1936) 15. 
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In the Biddle, Oliver and A & P cases the broker was 
held to be the agent of the buyer but in each instance it 
was contended that the intermediary could and did act as 
the agent of both the seller and the buyer. This raised the 
question of the propriety of dual agency as recognized by 
the common law pursuant to which the agent can collect 
compensation from both principals if they have full 
knowledge of the fact and consent to it. In the Biddle 
case the court declined to pass upon the point on the 
ground that Biddle received its compensation solely from 
the buyer and passed on to him the brokerage exacted 
from the seller. The court in the Oliver case assumed that 
paragraph (c) permitted dual representation but observed 
that “this is a very different thing from the buyer receiv- 
ing the compensation.” Inthe 4 & P case the court in a 
dictum declared that 2 (c) “was intended to effect and 
did effect a change in the law,” saying: *° 


. . . The question presented for our consideration is simply 
whether or not the vendee may be compensated for services 
rendered by the vendee’s agent acting as agent for the vendors. 
It is obvious that dual representation by agents opens a wide 
field for fraud and oppression. Conflicting interests are always 
engaged when an attempt is made by buyers and sellers to 
arrive at a market price for commodities. We entertain no doubt 
that it was the intention of Congress to prevent dual representa- 
tion by agents purporting to deal on behalf of both buyer and 
seller. For this reason paragraph (c) is framed by disjunctives. 
The edge of the paragraph cuts two ways, prohibiting the pay- 
ment or receipt of commissions, discounts or brokerage to the 
adversary party by the other’s agent. The phrase “except for 
services rendered” is employed by Congress to indicate that if 
there be compensation to an agent, it must be for bona fide 
brokerage, viz., for actual services rendered to his principal by 
the agent. The agent cannot serve two masters, simultaneously 
rendering services in an arm’s length transaction to both. While 
the phrase, “for services rendered,” does not prohibit payment 
by the seller to his broker for bona fide brokerage services, it 
requires that such service be rendered by the broker to the per- 
son who has engaged him. In short, a buying and selling serv- 
ice cannot be combined in one person. 


29 See 1 MecueM, Acency (2d ed.) §178; 2 Id. § 2398; Bell v. McConnell, 
37 Oh. St. 396, 41 Am. Rep. 528 (1881); Lincoln v. Levi Cotton Mills Co., 
128 Fed. 865 (C. C. A. 2d, 1904) ; STEFFEN, CASES on AGENCY (1933) 87-88. 


30106 F. (2d) at p. 674. 
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BUYER-CONTROLLED INTERMEDIARIES 


The last part of paragraph (c) prohibits payment “to 
an agent, representative, or other intermediary” in a trans- 
action “where such intermediary is acting in fact for or in 
behalf, or is subject to the direct or indirect control, of 
any party to such transaction other than the person by 
whom such compensation is so granted or paid.” In the 
Commission’s view the purpose of this part is to prevent 
the circumvention of the basic prohibition upon payment 
to the buyer of brokerage upon his own purchases by de- 
vices which indirectly accomplish the forbidden end. 
“Subject to the direct or indirect control” apparently 
comprehends any situation where the intermediary trans- 
mits or is obligated to transmit to the buyer brokerage 
fees in any form. This may arise from contract, through 
stock ownership or any other means by which the buyer 
has the ultimate legal power to control the distribution 
of the brokerage. To these situations the exception of 
“services rendered” is deemed inapplicable. 


In accordance with the foregoing construction, the 
Commission has issued orders against buyer controlled 
intermediaries. In In re Webb Crawford Company,” 
the brokerage firm, Daniel Brokerage Company, is a part- 
nership in which the three partners own approximately 
95 per cent of the stock and are the principal officers of 
the buyer, the Webb Crawford Company, a wholesale 
grocery corporation. At least 75% of the income of the 
brokerage firm is obtained by commissions on purchases 
made by the wholesale grocery company. Two-thirds of 
the brokerage fees are distributed to the three partners and 
one-third is used for expenses of the brokerage company. 
The Commission found that the brokerage company was 
controlled by and acted for the grocery company in con- 
nection with its purchases and rendered no services to the 
sellers. Accordingly, the order prohibited receipt of bro- 


31 Supra note 2. 
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kerage commissions by the Webb Company and the part- 
nership in a representative or individual capacity. 


In In re Quality Bakers of America” the brokerage 
organization is a service company acting inter alia as the 
purchasing agent for Quality Bakers of America, a volun- 
tary unincorporated trade association of about 70 non- 
competing wholesale bakery concerns. All of the stock of 
the service company is owned by members of the trade 
association exclusively, each member owning not less than 
7¥% nor more than 15 shares of stock, upon which the serv- 
ice company pays an 8% dividend annually. Upon being 
elected to membership in the trade association the mem- 
ber signs a joint agreement with the association and the 
service company by which they agree to furnish to the 
member various services relating to the management of 
its bakery, broadly classified as executive, manufacturing, 
merchandising and advisory services. 


The service company purchases some commodities out- 
right and resells them to members but where it acts as an 
intermediary it collects brokerage fees from the sellers. 
These fees are distributed by crediting one-half to the in- 
dividual purchases of the members and toward payment 
of annual dues. The other half is used to pay the 8% 
dividend on outstanding stock and for expenses of opera- 
tion. The brokerage fees credited to the member-pur- 
chaser usually exceeds his annual dues. 

The Commission concluded that in purchasing goods 
for its stockholder-buyers the service company is the 
agent of the stockholders and is owned and controlled by 
them. It also found that the services rendered were not 
selling services to the sellers but were for the benefit of 
the buyer-member-stockholders of the trade association. 
The order of the Commission prohibited the transmission, 
payment or receipt of brokerage fees either directly in 
the form of money or credits or indirectly in the form of 


32 Supra note 2. 
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services, facilities, property or benefits provided by means 
of brokerage fees.” 


“FRAME OF REFERENCE” OF PARAGRAPH 2 (c) 


Approval of the statutory interpretations expounded in 
the foregoing cases does not necessarily carry with it ac- 
ceptance of the policy formulated by Congress or the re- 
sults reached in all of the cases thus far decided. The 
wisdom of a particular provision, such as the brokerage 
paragraph, rests upon the conception of public policy that 
Congress chooses to adopt. But critics have expressed 
doubts concerning the economic and marketing validity 
of the choice Congress made.** This censure should not 
be cavalierly dismissed. Yet if the Commission and the 
courts have properly determined and applied the Congres- 
sional intent, criticism of the policy written into the bro- 
kerage provision must be leveled at Congress and a rem- 
edy for any uneconomic and disruptive effects in the 
market place must be sought in legislative amendment. 

Before attempting to specify the respects in which this 
disharmony prevails, it is pertinent to inquire into the 
possibilities that were open to the Commission in develop- 
ing an administrative policy toward brokerage transac- 
tions by taking into account economic and marketing ef- 


33 For other orders against buyer owned or controlled intermediaries, see fol- 
lowing proceedings cited supra note 2: In re Procon Grocery Service Co. et al., 
In re Reeves, Parvin & Co. et al., In re Jake Felt et al, In re C. R. An- 
thony et al. 

Cf. Trunz Pork Stores v. Wallace, 70 F. (2d) 688 (C. C. A. 2d, 1934) where 
petitioner sought to set aside an order under the Packers & Stockyards Act 
[42 Stat. 159, 161; 7 U. S. C. §§ 192, 193] condemning as an unfair, discrimina- 
tory and deceptive practice the payment of commissions on sales to the A & P 
through a broker who was a former employee and who remitted to A & P the 
balance of brokerage fees after paying his office expenses and salary. While 
the broker acted for other buyers, about 75% of his purchases were for A & P 
The court said that A & P ostensibly “had the appearance of buying through an 
independent broker” and that it not only received its purchases at lower prices 
but it also shared in the commissions on products sold by competitors. Con- 
cerning the function of the intermediary it said he “performed no service to the 
petitioner; his service was unquestionably for the benefit of the Great Atlantic 
& Pacific Tea Company. He did not search for a buyer in making sales of 
petitioner’s products as an independent broker might be ae to do.” But 
see Wilmington Provision Co. v. Wallace, 72 F. (2d) 989 (C. C. A. 3d, 1934). 

34 See comments Zorn & FELDMAN, op. cit. supra 204-211; (1938) 6 Geo. 


Wasu. L. Rev. 203; ~~ 47 Yate L. J. 1207; (1938) 51 Harv. L. Rev. 
1303; (1939) 34 Int. L. Rev. 319. 
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fects. For this we must first look to the nature and ambit 
of the grant of administrative power. In 2 (c) Congress 
spoke with precision concerning the end and the means of 
attaining it. The paragraph lacks the discretionary au- 
thority found in 2 (a), with respect to which the Commis- 
sion has displayed capacity to apply a “rule of reason.” * 
Nor does it have the scope and potential elasticity of sec- 
tion 5 of the Federal Trade Commission Act.* Accord- 
ingly paragraph (c) hardly provides a basis upon which 
to reproach the Commission for failing to frame a flexible 
policy of administration. To borrow a distinction from 
Dean Landis,” the brokerage paragraph presents a clear 
instance of a policing rather than a promoting function. 

It is not yet apparent that administrative self-denial is 
always to be scorned as making obeisance to the logom- 
achy of separation of powers. To refer again to Dean 
Landis, whom no one would charge with unfriendliness 
to the “fourth branch” of the government: * 


A grant of power or authority bears with it a privilege to act 

but only within a given frame of reference. 
The statutory commands in 2 (c), when read in the light 
of its legislative history, would have been annulled if the 
Commission had used the “services rendered” clause as an 
entering wedge for rationalizing payments of brokerage 
to buyers. It is significant that not one of the three courts 
which reviewed the Commission’s orders manifested any 
interest in utilizing the opportunity for such rationaliza- 
tion afforded by the awkward collocation of those words 

in relation to the rest of the paragraph. 
The Commission, of course, has a range of discretion 
in the initiation of formal proceedings.” It can shape a 
policy of inaction and because of the confidential nature 


35 See Sawyer, The —— Administration of Paragraph 2 (a) of the 
Robinson-Patman Act, supra p. 469. 

36 38 Stat. 719 (1914); 15 ti. S. C. $45 (1934); Handler, Unfair Competi- 
tion and the Federal Trade Commission, supra p. 

87 LANDIS, THE ADMINISTRATIVE PRocess (1938) 17. 

38 LANDIS, op. cit. supra 48. 

39 See Freer, Federal Trade Commission Procedure and Practice, supra p. 317. 
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of pre-complaint proceedings an applicant has little hope 
of joining issues, even by informal argument, on the rea- 
sons for denying a complaint. Administrative annullment, 
however, would be a doubtful expedient when, as in the 
brokerage field, forces outside the Commission have pub- 
licized the types of brokerage transactions at which the 
finger of the prohibitions is pointed.*” It is not likely that 
the Commission could have long withstood the pressure 
of these circumstances and the vigilance of the well-or- 
ganized sponsors of the brokerage paragraph. 


ASPECTS OF ENFORCEMENT 


From the marketing standpoint there are paradoxes in 
the enforcement of 2 (c). Except for the control that a 
principal exerts over his agent neither Biddle nor Oliver 
was buyer-controlled or affiliated through stock owner- 
ship. The evidence showed that Biddle was serving me- 
dium and small-size wholesalers of whom 495 in the 
grocery field sponsored “voluntary” chains of independent 


retailers in meeting the competition of the national cor- 
porate chain stores. But the emotional anti-corporate 
chain bias of the Act and the slogan of “independence for 
the independents” are not written into the cold words of 
the statute.** The Commission’s display of impartiality 


40 Supra notes 13, 15, 16. 

41 It is generally known that the Robinson-Patman Act was promoted as an 
anti-chain store measure under the sponsorship of a wholesale grocers’ associa- 
tion. Popular catch-words were employed to induce the belief that the existence 
of the old line independent distributor was at stake. (1936) 36 Cot. L. Rev. 
1286-1288, 1318-1321. But the House Committee asserted that “There is nothing 
in it [the Act] to penalize, shackle, or discourage efficiency” and that none of 
the economies of mass buying are disturbed by the Act. H. R. Rep. No. 2287, 
74th Cong., 2d Sess. (1936) 17. Thirty-three factual reports on chain-stores 
issued by the Commission as a result of a six-year investigation are summarized 
in its Final Report, supra note 13. In 1935 the Commission said: 


“Such advantages as those flowing from the integration of production and 
of wholesale and retail distribution, from the savings involved in avoiding 
credit and delivery service, and from the ability of chains to realize the 
benefits of large-scale advertising are all plainly beyond the present scope 
of statutory law. Nor did the Commission recommend any change in the 
law in order to eliminate such advantages. Such a program would involve 
radical interference with the rights of private ownership and initiative, 
virtual abandonment of the competitive principle, and destruction of the 
public advantage represented by lower prices and lower cost of living.” 
Federal Trade Commission, Annual Report (1935) 32. For a compre- 
hensive treatment of pros and cons, see BECKMAN & NoLen, THE CHAIN 
Store ProsteM (1938). 


19 
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in refusing to distinguish between the large and the small, 
received judicial approval. If there is no sauce for the 
goose, there is no sauce for the gander. Said the court in 
the Biddle case:* 


Section 2 (c) contains no classification provision nor is there 
anything in it which would justify the conclusion that it would 
not be uniformly applied. It in no way supports the theory that 
the relative size of businesses coming within its purview or other 
differing plans of organization determine the question as to 
whether or not violations of the statute occur. 


























Enlarging upon the same view the Oliver opinion con- 
tains the following: “ 








It is argued that the act was directed at the practices of chain 
stores in using the force of great buying power to obtain these 
concessions from the seller. It is sufficient answer that the Act 
makes no distinction as to size and shows no intention to give 
the small any more than the great the right to receive brokerage 
commissions on their purchases. Because of the buying power 
possessed by purchasing agents, whether representing chains or 
independent dealers, sellers may be willing to allow them broker- 
age commissions and may consider such commissions earned in 
the sense that the sellers are thus enabled to sell goods without 
resorting to other sales devices; but the fact remains that the 
buyer who receives the brokerage allowed his purchasing agent 
receives an advantage, and a concealed advantage, which the 
buyer who purchases directly from the dealer does not receive. 
It was this sort of discrimination, we think, which it was the 
purpose of this section of the Act to forbid. 





















































Only in the dissenting opinion of Judge Swan in the 
Biddle case is there any expression of sympathy for the 
fate of “a legitimate and useful business which has existed 
for half acentury.” ‘This Judge thought that Biddle per- 
formed valuable services for the sellers, as many of them 
testified, and that the statute did not prevent Biddle from 
retaining commissions paid by the sellers on purchases of 
86% of the buyers whose subscription dues exceeded the 
brokerage credited to them. Applying this distinction: “ 


Only when the Biddle Company pays over brokerage fees in 
excess of the subscribers’ subscription price does the buyer get 


4296 F. (2d) at p. 690. 
43102 F. (2d) at p. 771. 
4496 F. (2d) at p. 693. For comment on Judge Swan’s dissent see (1939) 


34 Int. L. Rev. 328; Proceepincs or Boston CONFERENCE ON DISTRIBUTION 
(1939) 91. 
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a discriminatory rebate which gives him an advantage over a 
competitor who does not take the Biddle service. It seems to 
me that the statute should be construed to forbid Biddle Com- 
pany’s method of doing business only with respect to the 14 per 
cent of its customers who really get a price reduction on the 
goods through the commissions paid Biddle Company by the 
sellers. 


It has already been observed that the severance of 2 (c) 
from 2 (a) lifts from the Commission the task of demon- 
strating injurious effect upon competition with particular 
competitors or a tendency toward monopoly. Hence, 
proof of the absence of such threats by Biddle and Oliver 
would not be valid defenses.” 

The history of the A & P buying practices presented a 
psychological aspect deserving special mention. Lurking 
in the background was the Atlantic Commission Company 
which, prior to the Act, had been held up to public scru- 
tiny as a glaring example of a corporate subsidiary set up 
in the guise of a broker.** Here was a target as wide as a 
barn door at which the Commission has aimed in another 
proceeding.*” It is understandable that the Commission 
and the court might have felt that the net price quotation 
in the 4 & P case was another attempt to follow the same 
practice in a different garb. 


45In the Biddle, Oliver and A & P cases the courts held that the absolute 
prohibition in 2 (c) was within the plenary power of Congress to regulate 
interstate commerce and hence was not in violation of the Fifth Amendment. 
96 F. (2d) at p. 692; 102 F. (2d) at p. 769; 106 F. (2d) at p. 678. The con- 
stitutional issues are discussed in Zorn & FELDMAN, op. cit. supra 216-219; 
(1938) 24 Ia. L. Rev. 181; (1939) 27 Geo. L. J. 385; (1939) 7 U. or Cut. 
L. Rev. 189. It has been argued that since the entire Robinson-Patman Act is an 
amendment to an anti-trust law, namely, old Section 2 of the Clayton Act of 
1914 [38 Stat. 730; 15 U. S. C. §13 (1934)], Paragraph 2 (c) should apply only 
when there is an interference with the free functioning of the competitive system. 
McLaughlin, supra note 5 at p. 90. But the Robinson-Patman Act is only in 
part an anti-trust law. It also purports to set a plane of competition in the field 
of distribution. See 96 F. (2d) at p. 689; (1939) 7 Geo. Wasu. L. Rev. 910. 
While no attempt is here made to consider the merits of the constitutional 
issues, it should not be overlooked that the present trend in constitutional in- 
terpretation discloses a sympathetic response by the courts to the legislative 
determinations of Congress. Perhaps the denial of petitions for certiorari in 
the Biddle and A & P cases may be taken as somewhat indicative of that spirit. 

46 Final Report of the Chain-Store Investigation, Sen. Doc. No. 4, 74th Cong., 
Ist Sess. (1935) 27; Hearings before the Special Comittee on Investigation 
of the American Retail Federation, Investigation of the Lobbying Activities of 
the American Retail Federation, 74th Cong., Ist Sess. (June-July, 1935) 
pp. 465-470. 

47 In re Atlantic Commission Co., F. T. C. Docket 3344 (pending). 
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While the Court in the 4 & P case was clearly wrong 
in saying that the facts were very similar to those of the 
Biddle and Oliver cases, the same governing principles 
were applicable. By characterizing A & P’s buying 
methods as an “attempted avoidance” the Court served 
notice that it was piercing words and forms to look at the 
substance.“ A similar attitude is detected in the follow- 
ing words of the Commission: 

The supposed distinction between a discount or allowance 
equivalent to brokerage, made as a part of the price of the goods, 


and a discount or allowance in lieu of brokerage reflected by the 
price of goods appears to us too tenuous for approval. 


Admittedly, there is nothing in the rationale of the 
A & P decision to preclude a seller from passing on sav- 
ings other than brokerage. In this connection one should 
not overlook the significant finding of the Commission 
that some sellers effected savings other than brokerage on 
purchases made by A & P’s field buying agents.” It found 
further that the only savings intended to be or actually 


passed on to A & P were brokerage savings.” 


48 Adroit modifications and disguises also proved unavailing in analogous 
situations, such as dressing up a sale of a patented article as a “license con- 
tract” to escape the federal rule against resale price maintenance, Straus v. 
Victor Talking Machine Co., 243 U. S. 490, 37 Sup. Ct. 412, 61 L. ed. 866 
(1917) ; the camouflaging of a conditional sale of chattels as a “lease” to avoid 
the requirements of the recording acts, Burroughs Adding Machine Co. v. 
Bogdon, 9 F. (2d) 54 (C. C. A. 8th, 1925); Bogert, Commentaries on Con- 
ditional Sales, 2A U. L. A. (1924) §13. 


49 Opinion of the Commission, Jn re Great Atlantic & Pacific Tea Company, 
F. T. C. Docket 3031 (1938). 


50 Paragraph Twenty of Findings of Fact. 


51 Paragraph Twenty of Findings of Fact. In its Petition for Writ of Cer- 
tiorari at p. 5 A & P stated that “. . . Petitioner received an allowance or 
discount reflecting, not all of the sellers’ savings, but only their savings in 
brokerage.” The Commission found that A & P instructed its field buying 
agents to avoid the use of fractions “wherever possible in agreeing upon the 
net price to be paid for commodities . . . so that said net prices would not 
appear to involve any allowance in lieu of brokerage.” Paragraph Seventeen 
of Findings of Fact. A & P introduced evidence to show that the following 
items of expense in addition to brokerage fees otherwise borne by the sellers 
were eliminated in selling through A & P field buyers: salesmen’s salaries and 
traveling expenses; telegraph, telephones and postage; expense of sending 
samples to the buyer. Petition, op. cit. supra 4. Apparently because of the Com- 
mission’s insistence that the cost differentials proviso of 2 (a) was inapplicable 
no cost analysis was made to support the sellers’ testimony as to savings in cost. 
ron he | rate The Trial Examiner refused to adjourn the hearings to permit this 
to be done. 
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However, the Commission’s construction of 2 (a), in- 
dependent of 2 (c), makes it clear that even when a pro- 
ceeding is brought under 2 (a), a differential price can 
only reflect savings in cost exclusive of brokerage. This 
is the logical and consistent position to which the Com- 
mission’s present interpretation leads. The dicta in its 
opinion accompanying its findings of fact and conclusions 
of law in the 4 & P case clearly show that under no cir- 
cumstances can the cost differentials proviso in 2 (a) in- 
clude a brokerage savings.” On this point the court in 
rejecting the contention that 2 (a) and 2 (c) must be read 
together merely said:” 


. . . if the allowances and discounts in the case at bar be 
deemed to be permissible by reason of the cost differential pro- 
visos of paragraph (a), it is clear that the petitioner is entitled 
to have the cease and desist order of the Commission set aside. 

Of course, a manufacturer who does not employ brokers 
at all is free to pass on all savings arising from the methods 
of sale or delivery since there is no payment in lieu of 
brokerage. Paradoxically a manufacturer who sells ex- 
clusively through salesmen may pass along to the direct 
buyer his chief saving in selling cost, namely, the cost of 
the salesmen, while the seller who uses brokers in some 
transactions is prohibited from passing along his compar- 
able saving in the cost of brokerage on direct sales. 


Here too the Commission and the court have applied 
the Congressional intent with precision. If Congress en- 
visaged the evil as the transmission of brokerage commis- 
sions to the buyer, then to permit the buyer to get the same 
thing under 2 (a) in another form and name would de- 
prive 2 (c) of all substance.™ 


52 Supra note 23. 

53106 F. (2d) at p. 676. 

5¢The Commission in its opinion said: “Manifestly there is no difference 
between paying brokerage to a buyer and giving him credit for it, by way of a 
net price, on the purchase price of the commodities which he buys. Sellers 
ordinarily selling through brokers who do their own selling in particular cases 
always save brokerage in such cases, because no one else having performed a 
selling service which entitles him to receive brokerage the sellers incur no 
obligation to pay it.” 





THE GEORGE WASHINGTON LAW REVIEW 


LEGAL CONCEPTS VERSUS MARKETING REALITIES 


Unfortunately the legal criteria are too neat and over- 
simplified to satisfy the needs of a dynamic system of dis- 
tribution and their very consistency is a doubtful virtue. 
Viewed solely as an effort toward greater efficiency in 
distribution, a direct buying basis has merit in the interest 
of flexibility and economy.” It constitutes a different 
method of sale. Obviously a buyer is under no duty to 
employ brokers and a seller is not equitably entitled to a 
profit equal to the commission a broker would receive if 
he were employed.” It cannot be denied that a manu- 
facturer who sells to buyers through brokers incurs a defi- 
nite selling expense.” If he is saved such expense, it seems 
that this amount less the expenses of selling direct should 
be allowed as a bona fide cost differential. As a practical 
matter, A & P was correct in contending that it assumed 
certain expenses ordinarily borne by sellers. If the bro- 
kerage provision explicitly recognized such a situation, 


the issue would be framed entirely under 2 (a). As things 
now stand the issue is framed under 2 (c). Unless there 
are special circumstances, should a buyer be penalized for 
dispensing with brokers? Is there a compelling social 


interest in creating a special status for the independent 
broker?” 


55 See DEwHuRST, Does DistrisuTiIon Cost Too MucH? (Twentieth Century 
Fund) (1939). Obviously the passing on of savings in cost will benefit the ulti- 
mate consumer only if the difference is in fact reflected in lower prices. Other- 
wise there would merely be a transfer of dollars from the pockets of the seller 
to the pockets of the buyer. 


56 See (1938) 47 Yate L. J. 1212. In any event sales to direct buyers must 
bear their proportionate share of the seller’s selling cost. A & P claimed that 
“the rest of the savings were retained by the sellers, resulting in a greater net 
monetary return to them on sales to Petitioner A & P than on sales to other 
buyers through brokers.” Petition for Writ of Certiorari, p. 5. The court made 
the cryptic comment that “. . . the sums ‘saved’ to the sellers allegedly because 
they were not compelled to pay brokers, were not saved to them at all, but were 
merely translated into another form to the financial benefit of the petitioner.” 

57 DEWHURST, op. cit. supra 174, 391. 


58 Supra notes 15, 17. A & P insisted that “The practical effect of the Com- 
mission’s order is to require Petitioner to make all of its purchases through 
brokers, or to pay sellers for commodities a price which includes a brokerage 
not earned by any broker and not demanded by any seller.” Petition for Writ 
of Certiorari, p. 13. This was denied by the Commission’s counsel. For disad- 
vantages and criticisms of employment of brokers, see HottzcLaw, PriNciPLes 
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Greater certainty and efficiency in the enforcement of 
2 (c) as presently interpreted might be too high a price to 
pay for thwarting the evolution of new methods of dis- 
tribution. There is little foundation for the fear that a 
cost calculation of non-brokerage savings will reincarnate 
the evil of pseudo-brokerage in a new guise. The Com- 
mission could consider each case on its facts. It could 
weigh the selling and buying methods of the particular 
parties, the absence of secrecy in their price policies, the 
customs of the trade and the disparity, if any, in economic 
power and circumstances. The risks of evasion would be 
counteracted by the burden placed upon respondents in 
demonstrating the savings, as in any 2 (a) proceedings.” 


The Commission could also scrutinize with particular 
care situations where the transition has been made since 
the Act to new forms of buying under which a claim is 
made to an allowance substantially equal to former bro- 
kerage. In such instances the Commission could insist 
upon a high degree of proof concerning the genuineness 
of the cost savings. 


Conceivably the policy just described might well have 
led to the same decision in the 4 & P case. Despite the 
professions of equality of treatment in the Biddle and 
Oliver opinions,” it is still possible to adminster the Act 
by applying the brakes to the competition of the large 
buyer in some situations. In the 4 & P case, for example, 
the Commission’s attorneys introduced evidence of aggres- 
sive buying tactics by A & P, in an effort to establish in- 
jury to competition with its competitors and between 


or Marketinc (1935) 174; KittoucH & Barrincton, THE Economics oF 
MARKETING (1933) 183-184; MayNnarp, WEIDLER & BECKMAN, PRINCIPLES OF 
MARKETING (1927) 164. On brokerage procedure, see SHIRK, MARKETING 
THRouGH Foop Brokers (1939); Federal Trade Commission, Report on 
Canned Foods (1918) ; Federal Trade Commission, Report on Wholesale Mar- 
keting of Food (1919); Haring, The Food Broker—Who He Is and How He 
Operates (1930) 9 Advertising & Selling (April 2, 1930) 17; Haring, Select- 
ing a Food Broker (1930) 9 Advertising & Selling (April 16, 1930) 57. 


59 For example, Jn re Standard Brands, Inc., et al., F. T. C. Docket 2986, 
order issued June 15, 1939. 


60 Supra p. 532. 
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sellers. Although this was not relevant to the issues in- 
volved under 2 (c) as interpreted, it might nevertheless 
be relied upon as a reason for preventing the large buyer 
from measuring swords with the small buyer.” But un- 
less there is a bald abuse of buying power it does not fol- 
low that the Act should eschew the ultimate end of 
competition in distributive efficiency for the intermediate 
end of limiting certain forms of competitive endeavor.” 


The “mechanical jurisprudence” of the legal concep- 
tions flowing from the Congressional policy declared in 
2 (c) produce other dissonances in the channels of dis- 
tribution. This is illustrated by the use of the concept of 
“agency” with reference to the performance of the bro- 
kerage function. “Agency” involves diverse relationships 
to which varying legal consequences attach." Like the 


61 Evidence was introduced to show that the sales to A & P of one group of 
companies materially declined when they refused to sell A & P on a “net basis.” 
(R. 167, 718-719, 3401). There was also evidence that the “heat” was turned 
on California Packing Corporation because it was adhering to a one price policy 
for all customers, with a resulting notable decline in the dollar volume of pur- 
chases by A & P of Del Monte products. (R. 393, 427-430, 1046, 1051, 3667, 
3765-3768). The Commission found that other customers of those who sold 
goods to A & P bought individual quantities as ~~ as those purchased by 
A & P but “with extremely few exceptions” A & P was the only customer to 
whom commodities were sold on any one of the three bases previously described. 
Paragraph Eighteen of Findings of Fact. Likewise the Commission found in- 
jury to competition. Paragraph Twenty-six of Findings of Fact. 


62 Cf. the proviso in Paragraph 2 (a) empowering the Commission “to fix and 
establish quantity limits . . . where it finds that available purchasers in greater 
quantities are so few as to render differentials on account thereof unjustly dis- 
criminatory or promotive of monopoly in any line of commerce. . . 


63 See Copeland, Problems of Administering the Robinson-Patman Act 
(1937) 15 Harv. Bus. Rev. 156; Learned & Isaacs, The Robinson-Patman Law: 
Some Assumptions & Expectations (1937) 15 Harv. Bus. Rev. 137; McNair, 
Marketing Functions and Costs and the Robinson-Patman Act (1937) 4 Law 
& Contemp. Pros. 334. 


6¢ See AGENCY RESTATEMENT (Am. L. Inst. 1933) §§1, 13, 14; Seavey, 
Agency Since the Restatement (1937) 23 A. B. A. J. 503; Isaacs, On 
Agents and “Agencies” (1925) 3 Harv. Bus. Rev. 265. Compare the prob- 
lem of labeling the transaction either a “sale” or “agency,” United States v. 
General Electric Co., 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926) 
discussed in Klaus, Sale, Agency and Price Maintenance (1928) 28 Cor. L. 
oe 312, 441; Federal Trade Commission v. Curtis Publishing Co., 260 
U. 568, 43 Sup. Ct. 210, 67 L. ed. 408 (1923). On exclusive arrangements, 
see pan tty CASES ON TRADE REGULATION (American Casebook Series, 
1936) 700-721. It is interesting to observe that in the Biddle Purchasing Com- 
pany case the order of the Commission did not forbid Biddle to retain broker- 
see fees received from the sellers. Yet Biddle was deemed an agent of the 
uyers, 
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concepts of “title, negotiability,” * “competition” and 
“monopoly,” it may mean different things in different 
situations. “Agency” is sometimes used in a descriptive 
sense far removed from the technical relationship of prin- 
cipal and agent. The complexities of the modern dis- 
tributive structure defy the pigeon-holing of all the forms 
of intermediation under a unitary label of agency. 

This applies with full force to brokers. Marketing 
texts attest to the plurality of the manner and means of 
performing the duties of an intermediary. In many situa- 
tions the intermediary so mixes his functions as to defeat 
categorizing.” Obviously the name given to the func- 
tionary is not conclusive. The only generalization that 
can be safely made is that the broker is one of a large va- 
riety of intermediary functionaries. Typically he has 
neither possession nor title to the goods.” Sometimes the 
so-called broker is a mere middleman in whom no discre- 
tion is vested and who acts only as a conduit for orders 
given by the buyer.” 

By making a fetish of the concepts of “agency” and of 
the fiduciary obligation owing to only one party, para- 
graph 2 (c) offends common sense in slighting the fact 
that an intermediary in reality serves both parties to the 
purchase and sale transaction. Aside from the explicit 

65 See Property RESTATEMENT (Am. L. Inst. 1936) §§ 1-13; LLEWwELLyn, 


CASES AND MATERIALS ON SALES (1930) Ch. VI; Votp, Sates (1931) 
267-288, 322-331. 

66 Smith, The Concept of “Negotiability”’ as Used in Section 47 of the Ne- 
gotiable Instruments Law (1929) 7 Texas L. Rev. 520; Chafee, Rights in 
Overdue Paper (1917) 31 Harv. L. Rev. 1104; (1933) 8 Wis. L. Rev. 272. 

67 CHAMBERLIN, THE THEORY OF MONOPOLISTIC COMPETITION (1933) ; 
Burns, THE DEcLINE or CompeTITION (1936); Mason, Monopoly in Law 
and Economics (1937) 47 Yae L. J. 34. 

68 E.g., DEwHuRST, Does DistrisuTion Cost Too MucH? (Twentieth Cen- 
tury Fund 1939) 100 #., KittoucH & Barrincton, THE Economics or Mar- 
KETING (1933) 180 ff., VatteE & SLacsvoLtp, MARKET ORGANIZATION (1930) 87. 

69 MecHeM, Acency (2d. ed.) § 2362 ff., REINHARD, Acency (1902) §21; 
AGNEW, JENKINS AND Drury, OUTLINES OF MARKETING (1936) 109; Pyte, 
MARKETING PRriNncIPLES (Rev. ed. 1936) 144; Converse, THE ELEMENTS OF 
MARKETING (Rev. ed. 1935) 222; HottzcLaw, PRINCIPLES OF MARKETING 
(1935) 170; KiLrovcn & Barrincton, op. cit. supra 180; Vame & Srac- 
SVOLD, op. cit. supra 86; MAYNARD, WEIDLER & BECKMAN, PRINCIPLES OF 
MARKETING (1927) 162; Wricut, IvAn & LANpDoN, READINGS IN MARKETING 
PrincipLces (1926) 169. 


70 WricHT, Ivan & LANDON, op. cit. supra 169. 
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dual agency as known to the common law, the broker in 
a sense always represents and acts on behalf of the buyer 
as well as the seller. This duality can no more be avoided 
than the coaction of the two blades of a scissors. Figura- 
tively speaking, one blade is demand (the buyer) and the 
other is supply (the seller). The conception that a buyer 
or a buyer’s agent cannot render services to the seller is as 
artificial as an attempt to find out which blade of the scis- 
sors does the cutting.” Yet the policy and enforcement 
of 2 (c) are premised on such fictitious reasoning. Little 
wonder that the Commission took pains to concede that 
A & P’s field buying agents performed beneficial services” 
and this is also implicit in the Biddle and Oliver cases. 
Marketing facts cannot be obliterated by dialectics. 


ALTERNATIVES IN POLICY 


These anomalies would not have arisen had the Act 
been drawn to a different pattern. In many ways there 
was much to be said in favor of the recommendation which 
the Commission made in 1934 by which old Section 2 of 
the Clayton Act would have been amended to read :* 


It shall be unlawful for any person engaged in commerce, in 
any transaction in or affecting such commerce, either directly 
or indirectly to discriminate unfairly or unjustly in price between 
different purchasers of commodities, which commodities are sold 
for use, consumption, or resale within the United States or any 
Territory thereof or the District of Columbia or any insular pos- 
session or other place under the jurisdiction of the United States. 


lf such an amendment had been enacted the Commis- 
sion would have been in a position to evolve criteria by 
which to apply the elastic standards therein with due re- 


™1 Cf. Marshall, Principles of Economics (8th ed. 1930) 348. Regulation 
No. 1 of the Rules and Regulations of the Secretary of Agriculture for carry- 
ing out the provisions of the Perishable Agricultural Commodities Act, 1930, 
as amended, defines a broker as a person engaged “for or on behalf of the 
vendor or the purchaser, respectively, or both.” U. S. Dept. of Agriculture, 
Bureau of Agricultural Economics, Service and Regulatory Announcements 
No. 121 (1938) p. 2. The departmental interpretation of contracts of sale 
states inter alia: “In most transactions the broker acts as the agent of both 
buyer and seller.” Id. 27. 


72 Paragraph Twelve of Findings of Fact. 


73 Final Report on the Chain-Store Investigation, Sen. Doc. No. 4, 74th 
Cong., Ist Sess. (1935) 96. 
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gard for the particular facts and consequences. This 
would have called for great expertness in the administra- 
tive tribunal. Broad mandates might provide loopholes 
for the evader but this risk seems preferable to the illusory 
definiteness of rules which are self-defeating in the face 
of changing conditions. 

The same flexibility might have been attained by the 
basic prohibition against price discrimination in 2 (a) of 
the present Act without the prohibitions of specific prac- 
tices in 2 (c), 2 (d)“ and 2 (e).” In any event Congress 
would have been better advised to have integrated 2 (c) 
with 2 (a) so that in proper cases price differences could 
be justified by savable cost differentials. 

It seems that Congress failed to explore all the possi- 
bilities in meeting the evil envisaged in paragraph (c). 
Did it possess adequate factual information concerning 
methods of performing the brokerage function in differ- 
ent lines of business? Was it not unduly swayed by the 
eloquent presentation of the so-called independent bro- 
kerage organizations? Did it understand the shifting and 
integration of marketing functions? Did Congress in- 
quire into the expenses of brokerage and comparisons be- 
tween brokerage fees and the wholesalers’ margins? Did 
Congress sufficiently consider the consequences that a toll 
might be paid for not using brokers? 


In the absence of a contrary ruling by the Supreme 
Court of the United States the Commission will continue 


7449 Stat. 1526 (1936); 15 U. S. C. Supp. § 13 (1939): “That it shall be un- 
lawful for any person engaged in commerce to pay or contract for the payment of 
anything of value to or for the benefit of a customer of such person in the 
course of such commerce as compensation or in consideration for any serv- 
ices or facilities furnished by or through such customer in connection with 
the processing, handling, sale, or offering for sale of any products or com- 
modities manufactured, sold, or offered for sale by such person, unless such 
payment or consideration is available on proportionally equal terms to all other 
customers competing in the distribution of such products or commodities.” 


75 Jd.: “That it shall be unlawful for any person to discriminate in favor of 
one purchaser against another purchaser or purchasers of a commodity bought 
for resale, with or without processing, by contracting to furnish or furnishing, 
or by contributing to the furnishing of, any services or facilities connected with 
the processing, handling, sale, or offering for sale of such commodity so pur- 
chased upon terms not accorded to all purchasers on proportionally equal terms.” 
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to be governed in its administration of 2 (c) cases by the 
interpretation that a buyer or his alter ego under no cir- 
cumstances can receive brokerage commissions or any- 
thing in lieu thereof. Some may feel that the barriers 
thus established do not have the finality which appears on 
the surface. The marketing world is capable of a great 
deal of self-adjustment and a blocking in one direction 
may merely serve to mold new trade practices so as to 
bring them under 2 (a), 2 (d) and 2 (e). If this trend 
should occur the consequences of effective enforcement of 
2 (c) may be less disturbing and in time the paragraph 
itself may become less important. 

But if the success already achieved in enforcing 2 (c) 
should have serious repercussions in the channels of inter- 
mediation in distribution then an amendment to alleviate 
conditions will probably be sought. The time may come 
when Congress will be in the mood to reéxamine the prem- 
ises upon which it enacted 2 (c) and to inquire with 
greater thoroughness into the ends to be attained and the 
manner and means of attaining them. 

Even if this were done the legislative product would 
doubtless bear the marks of compromises between conflict- 
ing group interests. Be that as it may, some believe that 
the shortcomings of 2 (c) might be corrected by an 
amendment which would permit a payment to any party 
to a sale or purchase transaction, or to his agent or inter- 
mediary, for actual services of intermediation honestly 
rendered “ and, where relevant, subject to the limitations 
and provisos set forth in 2 (a). 

The administrative difficulties of passing upon either 


76 George, Business Adjusts Itself to the Robinson-Patman Act (1937) 45 
Dun’s Review 11; George, Business and the Robinson-Patman Act; The First 
Year (1937) 4 Law & Contemp. Pros. 392; Thorp & George, Check List of 
Possible Effects of the Robinson-Patman Act on Business (1936) Dun & 
BRADSTREET Mo. Rev. (Spec. No. July, 1936). 


7 McNair, Marketing Functions and Costs and the Robinson-Patman Act 
(1937) 4 Law & Contemp. Pros. 334, 344, 354; Zorn & FELDMAN, BUSINESS 
UNDER THE NEw Price Laws (1937) 210; Phillips, The Robinson-Patman 
Anti-Price Discrimination Law and the Chain Store (1936) 15 Harv. Bus. 
Rev. 73-74. Cf. (1939) 34 Int. L. Rev. 329-330. 
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the value of the services or the cost of rendering them 
would undoubtedly be very great.” The cases under 2 (c) 
have already demonstrated the vulnerability to which the 
Commission would be exposed in rebutting self-serving 
declarations of sellers testifying to the valuable services 
rendered to them by the buyer or his agent.” But these 
difficulties are inherent in the application of broad man- 
dates and it seems vain to take refuge in definite rules 
when the nature of the problem is such as to require 
standards. 

The amendment suggested above would proscribe only 
“dummy” brokerage and other discriminatory or secret 
rebates. It would also prohibit discounts or allowances 
which injure competition with particular parties or tend 
to create an undue restraint of trade. In the absence of 
these effects or of attempted circumvention the amend- 
ment would reward every intermediary in the distributive 
process for the performance of a function of substance 
and value in terms of the criterion of economic and mar- 
keting efficiency. 

CONCLUSION 


In conclusion it may be useful to summarize the follow- 
ing major principles thus far evolved in the administra- 
tion of the brokerage provision: 

1. The brokerage paragraph unconditionally prohibits 
(a) the payment or allowance of brokerage to buyers on 
their purchases either directly or by transmission to them 
through their agents and (b) the payment or allowance 
of brokerage to intermediaries upon purchases of buyers 
who own or control such intermediaries. 

2. The “services rendered” clause of paragraph (c) has 
no application to buyers, their agents or controlled inter- 
mediaries and does not set up a condition upon which bro- 


78 See (1938) 24 Ia. L. Rev. 181; (1939) 34 Itz. L. Rev. 330. 


79 Sellers called as witnesses may have been motivated to testify favorably to 
the buyer due to fear of reprisals. It would not be surprising if in fact many 
sellers silently approve the effective enforcement of 2 (c) as a means of escap- 
ing from the pressure for brokerage. 
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kerage may be paid to any of them. The exception of 
“services rendered” refers solely to services rendered in 
fact for the party paying the brokerage fee. Hence, when 
brokerage is paid by the seller, the clause relates to selling 
services rendered to the seller by his agent or broker. In 
such a case any services rendered to the seller by the buyer 
or his alter ego are incidental and gratuitous. 

3. Paragraph (c) is separate and independent of Para- 
graph (a). The cost differentials proviso and the effects 
upon competition enumerated in 2 (a) do not limit the 
scope or application of 2 (c). 

4. The prohibitions in paragraph (c) extend not only to 
cash payments or credits but also to anything of value 
made available for the beneficial use of the buyer by 
means of the brokerage commissions. Obviously even an 
independent broker cannot split his commissions with the 
buyer. 
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THE FEDERAL TRADE COMMISSION’S CON- 
TRIBUTION TO INDUSTRIAL AND ECO- 
NOMIC ANALYSIS: THE WORK OF 
THE ECONOMIC DIVISION 


W. H. S. STEVENS 


Assistant Director of Statistics, Interstate Commerce Commission; 
Formerly Assistant Chief Economist, Federal 
Trade Commission 


A THIRTY-SIXTH AS WELL AS A TWENTY-FIFTH 
ANNIVERSARY 


The twenty-fifth anniversary of the Federal Trade 
Commission calls to mind the fact that 1939 was also an- 
other anniversary. The twenty-fifth birthday of the Fed- 
eral Trade Commission was the thirty-sixth anniversary 
of the creation of the first governmental agency for the 
continuing study and analysis of the industries of this 
country." On February 14, 1903, the Congress by Section 
6 of the Act establishing the Department of Commerce 
and Labor created the Bureau of Corporations and a 
Commissioner of Corporations as its head with the “power 
and authority ... to make, ... diligent investigation into 
the organization, conduct, and management of the busi- 
ness of any corporation, joint stock company or corporate 
combination engaged in commerce.” * 


In order to accomplish these purposes the section under 
discussion gave the Commissioner of Corporations the 
same power and authority in respect to corporations, joint 
stock companies, and combinations as that conferred on 


1 This thirty-sixth anniversary year also marks the establishment of a Bureau 
of Industrial Economics in the Department of Commerce and the proposal of the 
Temporary National Economic Committee for a permanent agency to engage in 
a continuing study of industry. 


2 Many years ago this writer made a tabulation of these combinations from 
Moopy’s MANUALS covering the years 1897-1903. The total was 300 combina- 
tions with a net authorized capitalization of roughly 2.4 billion preferred, 3.9 
billion common, and 1.1 billion of bonds, or an aggregate just short of 7.5 bil- 
lion. The net totals were arrived at by deducting from the authorized capitaliza- 
tion of each year the authorized capitalization of each combination of prior years 
which was recombined in a new combination in the later year. 


[ 545] 





546 THE GEORGE WASHINGTON LAW REVIEW 


the Interstate Commerce Commission by the Act to Reg- 
ulate Commerce in respect to common carriers. 


The genesis of this bureau is presumably to be found in 
the industrial developments of the immediately preceding 
years. The business recovery from the disastrous depres- 
sion of the early 1890’s ushered in a period of great pros- 
perity. On this foundation was reared a structure 
of huge industrial combinations and consolidations, in 
and a new industry of manufacturing securities which as- 
sumed startling proportions. This movement, though 
most extensive in the three years 1899-1902, covers roughly 
the whole period 1897 to 1903. 


Although the Sherman Act had been placed upon the 
statute books in 1890, no attempt was made to use it to 
check or halt the development at this time. Instead, the 
United States Industrial Commission, then investigating 
our entire economic structure, engaged in an intensive 
study of these consolidations, particularly with reference 
to their alleged economies. In its final report on Feb- 
ruary 10, 1902, this Commission made the first official 
recommendation for a Federal Agency to supervise cor- 
porations engaged in interstate trade. The Bureau of Cor- 
porations may be regarded as the result.* 


If the original Federal Trade Commission Act be 
stripped of the section relating to unfair competition, little 
remains except the provision for an investigatory tribunal * 


3 The powers given to the Bureau followed rather closely the suggestion of 
Philander E. Knox, the then Attorney General, contained in a letter to the Chair- 
man of the Senate Judiciary Committee under the date of Jan. 3, 1903. Therein 
the Attorney General recommended the creation of a Commission to aid in carry- 
ing out the provisions of the Sherman Act. He proposed that the duties of the 
Commission should be to make diligent investigation into the operation and con- 
duct of all corporations, combinations, and concerns engaged in interstate or 
foreign commerce, to gather such information and data as would enable it to 
make specific recommendations for additional legislation. The Commission was 
to have authority to inquire into the management and business of such corpora- 
tions and concerns and to keep itself informed as to the manner and method in 
which same is conducted, to obtain full and complete information from such con- 
cerns and to require reports and specific answers to all questions upon which in- 
formation is needed. REPoRT OF THE COMMISSIONER OF CORPORATIONS, 1914, 
p. 4. 


* This, of course, ignores the powers of the Commission under the Clayton Act. 
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closely resembling the old Bureau of Corporations.’ The 
five tentative bills released shortly after President Wil- 
son’s message upon trust legislation (Jan. 20, 1914), pro- 
vided for an investigatory tribunal with little or no powers 
beyond those necessary for effective investigation and this 
was also true of the first Trade Commission Bill passed by 
the House on June 5th of that year.” The investigatory 
power of the new Commission, however, was somewhat 
altered as compared with that of the Bureau by Section 
6 (d)* and considerably strengthened by Section 6 (b) 
of the new act. The former specifically authorized the 
Commission “upon the direction of the President or either 
House of Congress to investigate and report the facts re- 
lating to any alleged violation of the anti-trust acts by any 
corporation,” the latter to require reports or answers to 
questions in writing from corporations, annual, special, or 
both. The reports and answers were to be filed under oath 
or otherwise as the Commission might prescribe, and Sec- 
tion 10 of the act penalized failures to file “reports” by 
fines of $100 per day. 


THE AMENDMENT OF SECTION 6 


The Republican Congresses which succeeded the elec- 
tions of 1920 were somewhat more conservative than the 
immediately preceding Democratic ones. Economy was 
emphasized in the Harding and particularly the Coolidge 
administrations. A Bureau of the Budget was established 
and appropriations were subjected to new and additional 
scrutinies and parings. There was a strong sentiment in 


5 In its inception the idea of the Federal Trade Commission went little further 
than Attorney General Knox’s proposal of 1903 for an inv estigatory commission 
instead of the Bureau of Corporations, which was established in that year. See 
note 3, supra. 

8 Cf., Stevens, W. H. S., The Trade Commission Act (1914) 4 Am. Ec. Rev. 
840-41. As finally approved, however, the trust legislation of 1914 also gave the 
Commission powers over unfair methods of competition under the Trade Com- 
mission Act and authority over practices specifically set forth in the Clayton 
Act. In accordance with the provisions of §3 of the organic Act, the Bureau 
of Corporations was merged with the Commission upon the organization of the 
latter, and the Bureau’s clerks and employees were transferred to the Com- 


mission together with the Bureau’s pending investigations, of which there were 
several. 


7 See next section. 


20 
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favor of “leaving business alone.”* Moreover, the eco- 
nomic and industrial investigations of the Commission 
had come to create a certain amount of friction between 
the House and the Senate. Most of the inquiries ordered, 
whether involving anti-trust violations or not, had orig- 
inated with the Senate.’ As the Senate had, of course, no 
authority to originate money bills, these resolutions car- 
ried no funds and the House was expected to provide the 
money, although that body had had nothing to do with 
the passage of the resolution. At times this situation had 
irked various members of the House, more particularly 
perhaps certain members of the House Committee on Ap- 
propriations. 

The conditions described set the stage for the attach- 
ment of the following clause to the appropriation of the 
Federal Trade Commission for the fiscal year 1926: 


Provided, That no part of this sum shall be expended for in- 
vestigations requested by either House of Congress except those 
requested by concurrent resolution of Congress, but this limita- 
tion shall not apply to investigations and reports in connection 
with alleged violations of the anti-trust acts by any corporation.’ 


On its face this appeared to be nothing more than an at- 
tempt to confine House or Senate Resolutions calling for 


8 With those who sympathized with this last view, both inside Congress and 
out, the Commission’s Report on Kitchen Furnishings and Domestic Appliances 
sent to the Senate on October 26, 1924, added nothing to the popularity of con- 
tinuing economic investigations of industry. This report contained a section on 
aluminum cooking utensils and disclosed, among other things, the immediate in- 
crease in the price of aluminum following the 1922 tariff increase on that com- 
modity. The economic division's field investigators had also procured a con- 
siderable amount of statistical data, correspondence, and other information 
indicating apparent violation of a consent decree under the Sherman Antitrust 
Act. (F. T. C. Report on Kitchen Furnishings and Domestic Appliances, pp. 
89, 97-112.) With regard to this report the Department of Justice released a 
letter of Attorney General Stone dated January 25, 1925, to Chairman Van Fleet 
of the Commission which, among other things, said: “It is apparent, therefore, 
that during the time covered by your report, the Aluminum Company of Amer- 
ica violated several provisions of the decree . . . the fair inference is the Com- 
pany either was indifferent to the provisions of the decree or knowingly intended 
that its provisions should be disregarded with a view to suppressing competition 
in the aluminum industry.” For a more complete quotation from this letter, see 
Stevens, W. H. S., What Has the Federal Trade Commission Accomplished? 
(1925) 15 — ‘Ec. Rev. 645, note 46. 

®It was claimed that a resolution offered by any Senator calling for an in- 
vestigation by the Commission would ordinarily be accepted and passed with 
little or no question as a matter of Senatorial courtesy. 

10 Independent Offices Appropriation Act, 1926, approved March 3, 1925, Pub- 
lic No. 586, 68th Cong., 2d Sess., p. 6. 
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investigations by the Federal Trade Commission to those 
specified by Section 6 (d), namely, those involving a vio- 
lation of the anti-trust acts. Actually, however, more was 
involved. 

On Wednesday, May 20, 1925, the recently appointed ™ 
Republican Commissioner William E. Humphrey ad- 
dressed the United States Chamber of Commerce on the 
subject of the Federal Trade Commission. One of the 
topics of his speech was Congressional resolutions. In 
this portion of his discussion the new commissioner did 
not refer to the appropriation limitation but based his 
argument upon the complete lack of authority of the Com- 
mission to conduct investigations ordered by Senate or 
House resolutions unless such investigations involved a 
violation of the anti-trust laws.” 

Of course the powers of the Commission are strictly construed 
and it has no jurisdiction except that specifically conferred by 
Congress. . . . The Senate has several times passed resolutions 
directing the Commission to make certain investigations. So 
far as 1 know the House has never exercised this prerogative. 
Of course, it is unnecessary to argue that a resolution passed by 
one branch of Congress confers no additional jurisdiction upon 
the Commission. Some of the resolutions that have passed the 
Senate, it seems to me, have gone far beyond our jurisdiction. 
But heretofore the Commission has adopted the policy of pro- 


ceeding under any resolution that the Senate might send to it 
regardless of the Commission’s jurisdiction to legally do so. 


After referring to certain Senate resolutions, he contin- 
ued : 


If I am right in my contention, then such resolutions are not 
within the power given by the Act of Congress to the Commis- 
sion and an attempt to carry them out would not only be without 
authority but would be in direct violation of the law. It would 
be illegally expending public funds and an act that would be 
official misconduct, sufficient to warrant our dismissal.” 





11 He had been nominated at the end of January in place of Republican Com- 
missioner Nelson B. Gaskill and confirmed February 23. 


12 This argument was substantially reiterated in an authorized interview with 
Commissioner Humphrey, Don’t Shoot—We’re Coming Down, reported in the 
Nation’s Business for May, 1925, pp. 30-32. 

13 On general legal principles of statutory construction, these theories of the 
new Commissioner were sound; and this is scarcely the place for a discussion of 
such theories. I do wish to note, however, my doubt that this is a correct in- 
terpretation of the intent of the Congress. The Bureau had made investiga- 
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At the time of the first passage of the appropriation 
limitation, there were pending before the Commission five 
Senate resolutions calling for investigations of (1) the 
bread and flour, (2) electric power and tobacco, (3) open 
price associations, (4) coéperative organizations, and (5) 
wealth, debt, and taxation. On the first two, considerable 
work had already been done. 


On May 21, 1925, one day after Commissioner Hum- 
phrey’s speech, the Republican Chairman of the Com- 
mission, V. W. Van Fleet, addressed a letter to the Presi- 
dent requesting an opinion from the Attorney General as 
to the legality of conducting these inquiries. As of even 
date the Democratic minority also addressed a letter to 
the President respectfully advising him that they did not 
join with the majority in asking him to request an opinion 
of the Attorney General on these matters. One month 
later, on June 29, the Chairman addressed a letter to the 
Comptroller General inquiring as to the authority of the 
Commission to conduct these inquiries under the appro- 
priation limitation. The Comptroller General merely re- 
plied that “credit for expenditures in connection with said 
investigations cannot be allowed by this office in the ac- 
counts of the disbursing officer of the commission unless 
the expenditures are supported by a certified finding by 
the commission as to the facts of the allegation of such 
violation.” 


tions of industry under resolutions of the Senate or House sometimes involving 
antitrust law violations and sometimes not, but the powers of investigation 
granted the Bureau by statute had never been judicially determined. The powers 
of the Commission under 6 (a) were similarly unsettled legally. The specific 
grant of authority in 6 (d) was intended, I believe, to strengthen the position 
of the Commission in antitrust investigation pursuant to a resolution involving 
antitrust law violations in the event of a legal contest and that is all. The Bu- 
reau had been in existence and successful operation for more than a decade. It 
must be assumed that the Congress was aware of the fact that it had more than 
once conducted investigations on the direction of one or the other houses where 
no violations of the antitrust laws were involved. Also there can be no dispute 
of the intention to enlarge and strengthen in the Commission the powers pos- 
sessed by the Bureau. Why, then, in transforming a bureau of an executive 
department into an arm of the Congress should that body have intended to pre- 
vent investigations of any matter within the scope of the authority granted in 
§6 (a) in which either House was interested, even though a violation of the 
antitrust laws was not involved? 
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Under the date of October 24, 1925, Attorney General 
Sargeant rendered an opinion upholding the right of the 
Commission to carry on the investigations in question with 
certain minor qualifications.” 


Partly because of the backlog of work represented by 
the inquiries approved by the Attorney General, no great 
harm was done by the 1926 limitation on appropriations 
nor the fact that it was continued in 1927 and 1928. More 
importantly, perhaps, it was quickly recognized that some 
reference to or allegation of a violation of the anti-trust 
laws could easily be incorporated in any resolution re- 
quiring economic or industrial investigation. This made 
possible what amounted to evasions of the appropriation 
rider** and may have influenced its elimination in 1929. 
Although this first attempt at restricting general investi- 
gations failed, therefore, a precedent had none the less 
been set.”° 


14 Prepared by A. F. Myers, reviewed by P. R. Chandler, and approved by 
W. J. Donovan and W. D. Mitchell. Cf., Exhibits 2-4, F. T. C. ANNuaL RE- 
port, 1925, pp. 112-124. 


15 An illustration is the Senate resolution directing the Commission to ascer- 
tain the names and capitalization of corporations issuing stock dividends and the 
amount of such dividends which was approved in 1926. Here the requirements of 
the appropriation rider were apparently supposed to be met by the somewhat 
extraordinary assertion in the preamble, “Whereas this procedure [stock divi- 
dends] enables corporations to acquire competing plants and in this way avoid 
the provisions of the antitrust laws. . . .” 


16 A little over two years after his Chamber of Commerce address, Commis- 
sioner Humphrey issued a vigorous statement accompanying the Commission’s 
Report on Du Pont Investments. This inquiry had been conducted by the eco- 
nomic division pursuant to a resolution of the Commission on its own motion 
under 6 (a) following acquisition by the Du Pont Company of a substantial 
block of Steel Corporation stock. In this statement he flatly denied the power 
of the Commission to conduct investigations on its own motion unless violations 
of law were involved. 

“It is utterly unthinkable that Congress would do a thing so insanely contrary 
to all principles of government as to create a body with power which it could 
exercise at its own volition, to investigate corporations to see if they were wisely 
investing their earnings, so long as it was admitted that they were obeying the 
law. To any lawyer, it is too plain for discussion that the Commission has no 
authority to investigate where there is no violation of law. It is equally clear 
that Congress never intended to give any such authority. It is not clear that 
Congress could give any such authority, even if it tried. To attempt to cite au- 
thorities to contradict these elementary provisions would be as futile and foolish 
as Dowie citing authorities to show that the world is flat.” Views of Commis- 
sioner Humphrey to accompany F. T. C. Report on Du Pont Investments under 
a resolution of the Commission dated July 29, 1927, p. 2. Italics supplied. This 
curious theory which possesses none of the legal soundness of Commissioner 
Humphrey’s Chamber of Commerce argument was not entirely new. A theory 
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By the beginning of the calendar year 1933 the compre- 
hensive Chain Store and Utility inquiries, on which nearly 
all the staff of the economic division had been engaged 
for some years, were drawing to a close. No new Con- 
gressional inquiries were pending and the Commission 
adopted resolutions directing certain investigations on its 
own initiative under Section 6 (a). On January 27, 1933, 
Mr. Woodrum from the Committee on Appropriations 
of the House of Representatives submitted a report stating 
that the budget estimate of $1,109,550 for the Federal 
Trade Commission had been reduced by the Committee 
to $510,000, a figure $956,500 under the 1933 appropria- 
tion and $599,550 below the budget estimate. The report 
stated further that, ‘““The economic division, which has 
been conducting the power and chain store investigations, 
expects to complete that work by July 1, 1933. In antici- 
pation of the completion of those investigations the com- 
mission recently adopted resolutions setting up new inves- 
tigations to be prosecuted by the economic division at the 
conclusion of its work on the power and chain store in- 
quiries.... 

“The committee did not approve the initiation of new 
economic investigation at this time and has stricken from 
the bill the entire amount estimated for the purpose.” ” 

Fortunately perhaps for the economic division the new 
Democratic Congress which came in in March restored 
the appropriation to slightly above the original budget 
estimates." ‘The economic division was saved, it is true, 
but the Independent Offices Appropriation Bill passed 
with a rider attached to the Federal Trade Commission 
appropriation. This effectively and permanently amended 
Section 6 (d) by the provision that “hereafter no new in- 
vestigations shall be initiated by the Commission as the 
very much like it was developed in one of the first legal treatises on the Com- 


mission. See HarLtAN AND McCANDLESS, THE FEDERAL TRADE COMMISSION 
(1916), pp. 79 ff. 


17 Independent Offices ‘i om Bill, Fiscal Year 1934, Report No. 1722, 
72d Cong., 2d Sess., Jan. 27, 1933. 


18 Digest of Appropriations, Treasury Dept., 1934. 
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result of a legislative resolution, except the same be a con- 
current resolution of the two Houses of Congress.” ** This 
was a blow to the Commission and particularly the eco- 
nomic division. In practice, most general investigations, 
both those conducted by the Bureau and the Commission, 
have been initiated by one of the Houses of Congress or 
the President. Until the middle 1920s, as well as during 
the chain store and utilities inquiries, the volume of in- 
vestigatory work arising from this source was sufficiently 
large to keep the staffs originally of the Bureau and later 
of the economic division largely employed. As a result of 
the demand for economy in the 1920s, the appropriations 
limitations of the years 1926-1928, the permanent restric- 
tion of 1933, and other factors discussed, there was a tend- 
ency to a reduction in the number of investigations orig- 
inating with the Congress.” Quite possibly the tendency 
will continue. This is likely to restrict unduly the funds 
available to carry on the task which the Commission and 
the Bureau before it have been performing for nearly four 
decades, namely, the continuing study and investigation of 
American industry.” 

As the Commission is charged with the enforcement of 
certain statutes, requests and allotments of funds for this 
purpose are based largely upon the volume of complaints 
of violations of law which the Commission is in duty 
bound to investigate and the necessary legal work arising 
from proceedings resulting from such investigations. The 
necessity of regular appropriations for the Chief Coun- 
sel’s trial and the Chief Examiner’s investigatory staffs, 
varying somewhat with the volume of the enforcement 
work, is naturally recognized. So far as the economic 
division is concerned, however, there is no regular en- 


19 Italics supplied. Independent Offices Appropriation Act, 1934, Public No. 
79, 73d Cong., approved June 16, 1933, Ist Sess., p. 9. As permanent legisla- 
tion this rider could have gone out on a point of order. Nobody apparently 
noticed it until after the Act had passed. 

20 Only four joint resolutions directing investigations have been passed in the 
seven years 1933-1939, 

21 Aside from this, the Commission apparently faces actual and potential com- 
petition for work of this character from other agencies. See note 2. 
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forcement or other work which is required to be carried 
on each year. General investigations are contingent upon 
initiation by the Commission, the Houses of Congress, and 
the President. If no such investigations have been initi- 
ated or are in progress, there is no work for the division as 
such. When there are no Congressional investigations, 
there is always a question of the appropriations which 
will be allowed for the conduct of inquiries by the Com- 
mission on its own motion. It is not denied that the Com- 
mission has a function and duty to perform under Section 
6 (a). No respectable authority subscribes to the 
Humphrey theory expressed in the DuPont Report that 
the Commission cannot initiate investigations on its own 
motion except where violations of law are involved. But 
there remains always the question of financing. The vast 
field of industry study in which the Commission’s powers 
under Section 6 (a) should be continuously exercised, as 
well as the need for such study, have been conclusively 
demonstrated by the Temporary National Economic 
Committee. Yet the expenditures, excluding travel, and 
staff of the economic division have been declining, though 
irregularly, since 1933. For 1938 and 1939 expenditures 
were something less than $300,000 in each year. Despite 
the general increases in salaries in the government service 
in the late 1920’s these figures are lower than they have 
been in any year back to 1928 and lower than in any 
year from 1918 to 1922. At the beginning of the fiscal 
years 1939 and 1940 the staff of the division numbered 86 
and 84, respectively. This is lower than at the beginning 
of any year back to 1917. 


ORGANIZATION OF STAFF AND WORK 


In the process of merging the Bureau of Corporations 
with the Commission, the economic division of the latter 
became substantially the successor of the Bureau, inherit- 
ing not only the pending investigations and inquiries but 
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also practically all the Bureau’s research and economic 
staff. 

Originally the economic work was organized under a 
chief economist, Dr. Francis Walker, who still occupies 
that position at this writing, and an assistant chief econo- 
mist. Subsequently, after the close of the fiscal year 1915- 
1916, the work was reorganized under the supervision of 
an advisory economic board of three members,” the imme- 
diate conduct of the work being assigned to economists, ac- 
countants, and other experts depending upon the subject 
matter of the more or less constantly changing inquiries 
and investigations. 

During the war this board system failed to work satis- 
factorily and the Commission returned to the original 
organization of a staff with a chief economist at its head. 
On account of the pressure of war time work, however, 
the number of assistant chiefs was increased to three, at 
which number it remained for some time after the war. 
Discontinuance of the war cost finding, however, com- 
bined with other factors to restrict the scope and volume 
of general investigation work under Section 6. A va- 
cancy created by the resignation of one of the three 
assistant chiefs in the middle 1920’s was never filled, and 
as the result of more recent resignations there is at the 
present writing only one assistant chief. 

Within the economic division the work has been or- 
ganized primarily on departmental rather than func- 
tional lines. Each inquiry or investigation as it arises 
is assigned to an assistant chief for planning and direction 
under the general supervision of the chief economist. 
Each such inquiry is essetially self-contained and staffed 
with the economic experts, accountants, field investigators 
and clerks necessary to plan and direct the work, collect 
and analyze the information, and prepare a report. The 


22 Francis Walker, Thomas M. Robertson, and Lewis H. Haney. The first 
two had been with the Bureau of Corporations, the first having been Deputy 
Commissioner from 1913 to 1915. 
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chief economist reviews and passes upon the general plans 
of all inquiries, including the scope of the office and field 
methods of conducting the work, assignment and distribu- 
tion of examiners in charge and of personnel, both field 
and office, outlines of the work to be done, forms of ques- 
tionnaires or schedules, and outlines of the drafts of the 
reports. In addition, he revises, criticizes, and orders 
necessary revisions of the drafts of reports submitted by 
the assistant chiefs. Depending upon the volume of work 
involved, one or more examiners in charge for each in- 
quiry are assigned by the chief economist to each assistant 
chief. These examiners in charge are directly responsi- 
ble for the conduct of the work in the field or office or 
both and frequently for the preparation of all or portions 
of the draft reports thereon. The inquiries have been nor- 
mally assigned to the assistant chiefs more or less in 
rotation, with qualifications in cases where the industry 
or subject involved is one with which a particular assist- 
ant chief is especially acquainted either from prior in- 
vestigations or otherwise. In addition to supervising the 
actual work, the assistant chiefs are expected to review 
and direct any necessary revisions of the draft reports 
submitted by examiners in charge. Frequently the as- 
sistant chiefs participate in the writing of drafts of re- 
ports. 

Supplementing this line or departmentized organiza- 
tion are the functional offices of chief accountant and 
chief statistician. A chief accountant was first appointed 
during the war period. Because of the extensive cost find- 
ing work which was thrown on the Commission following 
our entry into the European War the chief accountant was 
at first primarily a line officer standing in much the same 
relation to the cost accounting activities as the assistant 
chief economists to general economic investigations. 
When the war cost finding came to an end, the office 
was retained but on a functionalized basis, the chief 
accountant serving as the principal adviser and coun- 
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selor on accounting problems to the chief economist, 
assistant chief economists and examiners in charge as 
well as to other divisions of the Commission. The chief 
statistician, on the other hand, though originally set up 
on the theory of a functionalized officer to give advice 
regarding statistical matters, has frequently or commonly 
been assigned to investigations, sometimes directly under 
the chief economist in precisely the same manner as one 
of the assistant chiefs or under an assistant chief as ex- 
aminer in charge of an inquiry or one or more of its 
phases. 

The wide variety of the economic division investiga- 
tions has made necessary a highly-trained and expert per- 
sonnel.** Inquiries and investigations have covered not 
only the basic economic conditions in a wide range of 
industries but also important economic and statistical 
analyses. The latter have included such subjects as na- 
tional wealth and income, taxation and tax exempt in- 
come, the social and economic consequences of grain 
future trading, the effect of southern warehouse delivery 
on the functioning of the cotton future market, compara- 
tive prices, margins, and special discounts of chain and 
independent stores, resale price maintenance, compara- 
tive incomes of farmers and manufacturers, processors 
and distributors of agricultural products, basing point 
systems, and the physical distribution of farm products, 
to mention a few of the more important ones. 

Because of this variety of work as well as not infrequent 
limitations of time or funds, it has also been necessary 
to maintain a high degree of flexibility in the collection 
and analysis of material and the conduct of the economic 
work generally. Frequently a good deal of reliance is or 
must be placed upon reports filed under the Commis- 
sion’s authority to require reports under penalty or an- 
swers to questions in writing. Where the character of 


28 Some members of the present staff were with the Bureau of Corporations. 
Many have actively participated in from a dozen to twenty investigations. 
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the required information does not lend itself to this type 
of treatment, direct examination of the books and records 
may be required and either or both may be accompanied 
by field interviews and surveys, either limited or exhaust- 
ive depending both upon the character of the inquiry 
and the availability of staff and funds. Presidential, Con- 
gressional, or Commission orders for investigations are 
frequently broad enough to permit considerable latitude. 
Where time or funds are limited, it is highly essential 
that the collection and analysis of data shall be so de- 
signed and organized that any of it will partially answer 
the questions involved even though some of the needed 
data prove to be either unsatisfactory or altogether un- 
obtainable. Original plans both for the collection and 
analysis of information usually suffer substantial revisions 
in the course of an inquiry. Similarly, estimates of cost 
for an inquiry frequently require revision, despite the 
long experience of the economic division in the making 
of such estimates.” 


VALUE OF ECONOMIC AND INDUSTRIAL ANALYSIS 


An appraisal of the work of the economic division of 
the Trade Commission is by no means an easy task. Nec- 
essarily such an appraisal must be inadequate in view of 
the limited space that can be given to it in an article of 
this character. The total number of inquiries of the Com- 
mission handled by this division is above the proverbial 
three score and ten. Physically the Commission’s reports, 
on these inquiries and those of the Bureau of Corpora- 
tions, occupy more than twice the space of Dr. Eliot’s 
famous five-foot shelf.” However, it is possible to point 


24 This is subject to exceptions where the character and type of data required 
have already been collected and analyzed for an industry. The great variety of 
economic problems with which the Division has been obliged to deal, however, 
has meant that it has been obliged to originate methods of collecting and analyz- 
ing data in theretofore statistically or otherwise unexplored fields. 


25 This statement excludes all except the final reports on the Utilities Inquiry. 
The Congressional resolution required that the utility investigation be conducted 
by public hearings. In consequence, the reports on the inquiry would technically 
include all this testimony which was published and much additional. 
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out a few of the more or less important influences which 
the work of this division of the Commission and its 
predecessor, the Bureau of Corporations has had. 

Publicity of the facts, let the chips fall where they may, 
has been a tradition inherited from the Bureau of Cor- 
porations. By the terms of its organic Act, it was the 
duty of the Bureau not only “to gather and compile” but 
also “to publish and supply useful information concern- 
ing corporations”. From 1904 to 1912 through nine years 
of Republican administration, publicity was a dominant 
idea in the work of the Bureau.” 

Throughout succeeding administrations of both parties 
this tradition has been carried on. Over the period of 
nearly 40 years this division and its predecessor have been 
engaged in a continuing study of the economics of in- 
dustry not so much from the standpoint of enforcing law 
as of laying the factual foundations for the better func- 
tioning of the competitive system. Resulting changes 
have come through the voluntary action of individual 
concerns and industries resulting from the publication of 
facts as well as from the compulsion of legislation and 
anti-trust act enforcement. 


SOME RESULTS OF PUBLICITY OF FACTS 


An early experience of the Bureau indicated that pub- 
licity can prove of great value as a regulator of business 
conduct. In 1906, for example, the Commissioner of 
Corporations reported that a striking and important re- 
sult of the investigation into the Transportation of Pe- 
troleum was that “the railroads canceled substantially all 


26 In his first annual report the Commissioner wrote that “the creation of this 
bureau affords a means for getting essential facts. In addition to the value to 
Congress of such information, the publication of facts, the dissemination of 
knowledge, will bring into existence the influence of enlightened public opinion 
which properly applied would go far to develop the sense of public trust in- 
volved in the control of private wealth and the sense of personal responsibility 
on the part of officers or managers of corporations.” (Annual Report, Com- 
missioner of Corporations, 1904, p. 47.) In 1912 the last Republican Commis- 
sioner wrote: “As already stated, the vital principle contemplated in the organic 
Act was that of publicity. . . . There can be no doubt that the results have been 
aaa (Ibid., 1912, pp. 8-9.) Compare also reports for 1906, 1907, and 
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the secret rates, illegal or improper discriminations and 
in many cases discriminations in open rates.” He further 
stated that shippers of oil informed the Bureau “that for 
the first time in many years they were obtaining equality 
of treatment from the transportation companies.” ” 

In the fall and winter of 1916-1917 the collection of 
data currently on anthracite prices and market conditions 
aided in reducing speculation and panic demand. Simi- 
larly after the termination of the United States Coal 
Commission in September 1923, week to week data was 
collected and published currently showing the situation 
with respect to supply and demand and the extent to 
which premium prices were due to profit taking by 
wholesalers intervening between the mine and the retail 
dealer or consumer. As wholesalers’ reports showed that 
premium prices were being charged at the mine by some 
operators, current monthly data covering quantities sold 
and prices received were also collected from mine op- 
erators and made public. The premium prices of 1923 
were the result of an anticipated shortage and panic 
demand due largely to general ignorance of the real con- 
ditions. The publication of the facts assisted in restoring 
normal conditions. Shortly after the biweekly publica- 
tion of the facts began, premium prices at the mine and 
excessive profit taking and speculation by wholesalers 
began steadily to decline.” 

As a result of the study of the Fertilizer Industry, an 
inquiry begun by the Bureau and completed by the 
economic division, the Commission issued a report dis- 
closing the fact that a considerable number of manufac- 
turers were operating bogus independent concerns. This 
led to an agreement on the part of various manufacturers 
to identify their various subsidiaries and affiliated com- 
panies.” A few years later the Milk and Milk Products 


27 Annual Report of the Commissioner of Corporations, 1906, p. 5. 
28 F, T. C. Report on Premium Prices of Anthracite, pp. IX and 1. 
29 Annual Report, F. T. C., 1916, p. 23. 
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report gave publicity to a variety of questionable prac- 
tices found in the buying and handling of cream. Many 
of these were subsequently denounced by the trade itself 
as unfair.” 

Three Commission reports resulting from economic di- 
vision inquiries figured importantly in determining the 
constitutionality of regulatory statutes. In upholding the 
Packers and Stockyards Act the United States Supreme 
Court accepted the conclusion of the Meat Packing re- 
port as to the packer control of the stockyards.* In hold- 
ing constitutional the Grain Futures Act,” this court also 
relied on the Wheat Prices report as authority for the 
functioning of the wheat futures market and on data 
obtained in the Export Grain inquiry for information 
regarding manipulation. The last mentioned report gave 
publicity for the first time to the significant and important 
influence which the volume of open future trades exer- 
cised on the futures markets. Many months after the 
issuance of this report, the Grain Futures Administration 
began the publication of figures showing the volume of 
open future trades.** 


When the economic division made its study of the 
bread industry, there were hardly a score of chain store 
bread bakeries in the United States. Today there are 
many score. The study of the costs of these plants made 
by the economic division indicated that the average 
chain store bread plant had a clear saving of over a cent 
a pound under the average for wholesale bakers™ selling 
through chain and independent stores.” 


30 Annual Report, F. T. C., 1921, pp. 50-51. 


81 Stafford v. Wallace, 258 U. S. 495, 500, 42 Sup. Ct. 397, 66 L. ed. 735 
(1922). 


82 Chicago Board of Trade v. Olsen, 262 U. S. 1, 13-16, 43 Sup. Ct. 470, 67 
L. ed. 839 (1923). 


38 Stevens, supra note 8, 636. 
84 Years afterward the president of one of the largest grocery chains remarked 
to this writer referring to these figures: “After that report we knew what to do.” 


35 F. T. C. Report on Competition and Profits in Bread and Flour, Table 76, 
p. 318. 
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Perhaps the most important result from publication of 
the facts came through the Report on the Cotton Trade. 
After an extended study by the economic division of the 
marketing of cotton with particular reference to the 
hedging facilities and functioning of the future markets 
at New York and New Orleans, the Commission recom- 
mended the adoption of Southern Warehouse delivery on 
New York Future contracts.“ After a bitter controversy 
among the membership over several years this recom- 
mendation was finally adopted by the Exchange in 1930. 


LEGISLATIVE RESULTS ** AND RECOMMENDATIONS 


From the point of view of legislation, several impor- 
tant statutes stem directly or indirectly from the inquiries 
prosecuted by the economic division and its predecessor, 
the Bureau of Corporations. Earliest of these inquiries 
leading to legislation was the Bureau’s report on Cotton 
Exchanges. The recommendation of this report for the 
abolition of the fixed difference system for deliveries on 
cotton future contracts at New York and the establishment 
of a system of market differences led to the adoption of 
the Cotton Futures Act with provisions for New York 
deliveries on the basis of the differentials prevailing in 
designated southern spot markets.” 

Shortly after its organization, the Commission under- 
took an extensive investigation resulting in a report on 
Codperation in America Export Trade. The recom- 
mendation of that report for the enactment of legislation 
to permit the creation of export combinations composed 


36 F. T. C. Report on the Cotton Trade, Part 1, pp. 19, 241-242 (1924). 


87 By far the best discussion of the legislative results is “Influence of Federal 
Trade Commission’s General Investigations,” an able, comprehensive and excel- 
lently documented article by F. T. C. Commissioner Ewin L. Davis in 3 Fep- 
ERAL Bar ASSOCIATION JoURNAL 145-148 and 180. I have relied on this study 
for much of the following discussion. 


88 The Bureau also recommended at the same time that cotton below the value 
of low middling should not be deliverable upon any future contract. It is an 
interesting commentary on the soundness of the Bureau’s recommendations that 
though not adopted at the time, this particular prohibition was subsequently, 


some ten years later, incorporated into the Cotton Futures Act. Cf., Stevens, 
supra note 6 at 627. 
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of competing concerns was rather directly responsible for 
the passage of the Webb-Pomerene Act in 1918.” 

One branch of the general Food Inquiry authorized by 
President Wilson was the meat packing industry. The 
investigation of that business disclosed a considerable 
variety of highly monopolistic conditions and practices 
in the conduct of that business as such. It also revealed 
that the principal packers were rapidly gaining an as- 
cendency in numerous lines of food products either indi- 
rectly related or entirely unrelated to meat packing. The 
disclosures made regarding these conditions led to the 
introduction of several proposed bills in Congress. Out 
of these there finally developed the Packers and Stock- 
yards Act.“ Also in connection with the food inquiry the 
economic division conducted a study of wholesale mar- 
keting of food the results of which were published by 
the Commission in a report under that title. In this re- 
port it was recommended “ that a wholesale dealer in 
perishable food products should be required to procure 
a Federal license and that Federal inspection and stand- 
ards should be provided. Provisions in accordance with 
these recommendations were incorporated in the Perish- 
able Agricultural Commodities Act in 1930.“ 

In more recent years there can be no doubt that the 
exhaustive public utility inquiry led directly to the pass- 
age of the Public Utility Holding Company Act of 
1935.° A further result of this comprehensive inquiry 

8915 U. S. C. §§61-65 (1934). 

407 U. S. C. §§ 181-229 (1934). 

41 F. T. C. Report on Wholesale Marketing of Food, p. 194. 

427 U.S. C. §§ 499a-499r (1934). Cf., Davis, supra note 37 at 146. 

4315 U. S. C. §§ 79-79z-6 (1935). On technical grounds certainly some ob- 
jection may be made to regarding the public utility investigation as an economic 
division inquiry. As elsewhere pointed out in this article the terms of the reso- 
lution authorizing this inquiry directed that the information obtained should be 
put in at public hearings. This rendered it necessary that the Chief Counsel’s 
office should assume responsibility for the examination of witnesses and the 
general conduct of the hearings. It is in no sense of the word a detraction from 
the brilliant public presentation of evidence by the then Chief Counsel, now 
Commissioner, Healy and his legal assistants, that practically all the evidence 
introduced consisted either of the testimony of the economists, accountants, and 
other experts of the economic division who made the field examinations and 


analyses or of exhibits collected by them in the course of this work. Also, prac- 
21 
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into public utilities was the enlargement of the jurisdic- 
tion and functions of the Federal Power Commission 
through the Federal Power Act of 1935.* It has also 
been stated ** that “this investigation undoubtedly played 
a major part in convincing Congress of the necessity of 
the Securities Act of 1933.” *° 

As a part of the chain store inquiry the economic di- 
vision made a comprehensive analysis of the special dis- 
counts and allowances of several hundred manufacturers 
of grocery, drug, and tobacco products. This showed in 
detail the much greater frequency of such specials to 
chains as well as the much larger amounts given to them 
as compared with independent distributors. The division 
also made a detailed and comprehensive comparison of 
the chain and independent selling prices on such products 
in leading cities. It seems safe to conclude that the 
publication of these data was partially, if not largely, re- 
sponsible for the subsequent passage of the Robinson- 
Patman Act.“ 

These disclosures were only one part of a much more 
comprehensive picture of the development and economics 
of the chain store business based on data collected from 
roughly 1,700 chains. The reports published were sufh- 
ciently exhaustive to reveal most of the price and other 
advantages, economic and uneconomic, possessed by this 
type of marketing organization. There is every reason 
to believe that the facts thus made public were respon- 
sible in an important degree for the succeeding flood of 
state fair trade and chain store tax laws, however much 


tically all of this testimony was based upon the detailed reports rendered 
by these members of the economic staff on each company, which reports are 
printed as appendices to the testimony at the public hearings. 


wt U. S. C. Supp. I §§ 79la, 796 et seg. (1935). Cf., Davis, supra note 37 
at A 


45 Cf., Davis, supra at p. 147. 

4615 U. S. C. Supp. I §§77a-77aa (1935). It is interesting to note in this 
connection that the Commission came even closer to fathering the Securities 
Act as the result of an economic division investigation into blue sky legislation. 
No report nor recommendation was ever made by the Commission, however. 


mt U. S. C. Supp. II §§ 13-13b (1936). Cf., also Davis, supra note 37 at 
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the economist may deplore the relatively undiscriminat- 
ing and undesirable character of much of this legislation. 

More recently as a result of the investigation of the 
Milk Industry“ the Commission made recommendations 
for both federal and state legislation** to deal with the 
problems of this industry. The study of Commissioner 
Davis is authority for the statement that at least sixteen 
states have enacted legislation carrying into effect all or 
a portion of the Commission’s recommendations.” It 
should be noted, however, that this was not purely an 
economic division investigation but was assigned jointly 
to the economic and legal examining divisions. Also re- 
cently in connection with the Agricultural Income In- 
quiry a preliminary report to Congress made various 
recommendations for the improvement of the Perishable 
Agricultural Commodities Act. “The Senate Committee 
on Agriculture and Forestry prepared amendments along 
the lines recommended by the Commission expressly re- 
ferring to them, and they were enacted in the same ses- 
sion.” ™ 

No review of the work of the economic division would 
be complete without reference to Commission recom- 
mendations for legislation which have failed of statutory 
recognition to date regardless of their frequently well 
founded character from the standpoint of the preserva- 
tion of the competitive system and the improvement of 
its functioning. In some cases, no doubt, this has been 
due to the essentially pioneering character of the investi- 
gations and Commission recommendations. But it is 
natural enough, perhaps, in any case that several years 
will frequently elapse between the recommendations for 
and the passage of legislation.” A number of important 


48F, T. C. Reports on Distribution and Sale of Milk and Milk Products— 
Connecticut and Philadelphia—Chicago—Boston, Baltimore, Cincinnati and St. 
Louis—Twin Cities and Summary. 

49 Cf., Summary Report, supra at pp. 36 ff. (1937). 

50 Davis, supra note 37 at 180. 

51 In Public No. 328, 75th Cong. Cf., Davis, supra note 37 at 148. 

52 As shown above, this was true of the Bureau’s recommendations in the cot- 
ton exchange report, one of which was adopted some four or five years and one 
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recommendations have been made, however, in addition 
to those which have obtained statutory recognition. Some, 
perhaps, are now, as it were, moot. Others may yet ap- 
pear in future legislation. 

In the early days of the Commission the economic di- 
vision made an exhaustive study of terminal grain mar- 
keting and the terminal elevator situation as a part of the 
grain trade investigation. As a result of the facts adduced 
in this inquiry the Commission recommended that public 
elevators be operated by either the railroads or by gov- 
ernmental authority at rates sufficiently low to permit 
dealers not operating elevators to store grain in com- 
petition with large terminal elevator merchandizers.” 
Again in the middle thirties the economic division had 
occasion to reinvestigate this situation in connection with 
an inquiry into Agricultural Income authorized by a 
joint resolution. No improvement over the conditions 
some twelve years earlier was disclosed. In fact at Chi- 
cago the conditions were, if anything, worse than before. 
In this report, therefore, the Commission not only reit- 
erated its recommendation of the earlier grain trade 
report but greatly elaborated it to include some six addi- 
tional recommendations for the regulation of the grain 
trade. These included requirements that all grain on 
future contracts be delivered only from public ware- 
houses licensed and regulated by federal authority and 
owned, operated, and controlled independently of the 
grain trade; and that the grain itself be subject to Fed- 
eral grading, inspection, and federal regulation of storage 
charges and of deliveries on futures. Recommendations 
were also included for outside deliveries on future con- 
tracts and for the impartial administration of the car 
delivery and settlement rules.” 


some ten years later and of the amendment to the perishable Agricultural Com- 
modities Act in 1930, which was recommended by the Commission in 1919. See 
supra note 38 and text accompanying notes 38, 41 and 42. 

58 The grain trade study was a subdivision of President Wilson’s general Food 
Inquiry. See F. T. C. Report on Terminal Grain Marketing, Vol. III of the 
Report on the Grain Trade. See especially pp. 10 and 148 (1921). 

54F. T. C. Report on Agricultural Income, Part I, pp. 40-41 (1938). 








~~ -—- —«— ee C—D  — FE OD 





’ ei wo te ' 


aw 


a TK OOlUWDEelOOD 


-_ 


AY —— Fv 


INDUSTRIAL AND ECONOMIC ANALYSIS 567 


In the meat packing inquiry the economic investigation 
indicated and the Commission recommended two princi- 
pal remedies for the conditions found. The one required 
that the meat packers should relinquish their control of 
the stockyards, the other that they be divorced from their 
control of refrigerator cars. Neither was adopted but 
the former remedy was embodied in the terms of the 
Packer Consent Decree subsequently issued.” By De- 
cember 19, 1924, only 22.7 per cent of the stockyards 
holdings of the Big Five packers had been disposed of. 
This led the Commission in February 1925 to renew its 
recommendations to Congress for the separation by the 
packers from their control of both the facilities dis- 
cussed referred to above.” 

In its Cotton Trade Report in the early 1920s as 
already noted the Commission recommended legislation 
requiring, among other things, southern warehouse de- 
livery on New York cotton future contracts. Four years 
later a bill was introduced in the Senate providing for 
southern delivery.” This bill and the recommendation 
for legislation, however, were rendered unnecessary by 
the subsequent voluntary adoption by the New York Cot- 
ton Exchange of Southern delivery on its future con- 
tracts. 

In 1929 a comprehensive analysis of trade association 
activities, more particularly of the open price variety, 
led to a recommendation for legislation requiring federal 
licensing of trade associations, such licenses to be con- 
ditioned upon the submission of such periodical or spe- 
cial reports regarding organization, business, or practices 
as might be required and the making of all files, records, 
etc., available to governmental inspection.™ 

Following the series of reports on the Milk Industry 


55 See discussion of Packer Consent Decree under Section on Enforcement of 
the Antitrust Acts. 


56 F. T. C. Report Packer Consent Decree, p. 29 (1925). 
57 Davis, supra note 37 at pp. 145-146. 
58 F, T. C. Report on Open Price Trade Associations, p. 368. (1929). 
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referred to earlier in this section, at least one bill in the 
House and one in the Senate were introduced in the 75th 
Congress “undertaking to carry out recommendations 
made by the Commission for Federal legislation” * with 
regard to this industry. However, as previously pointed 
out, these reports were the result of a joint economic- 
legal examining division study. 


ENFORCEMENT OF THE ANTI-TRUST ACTS 


A few reports resulting from inquiries conducted 
through the economic division have represented impor- 
tant attempts to influence the preservation of competition 
by the aid which they have given in connection with the 
enforcement of the anti-trust or other laws. In this re- 
spect the division has continued the precedent set by the 
Bureau of Corporations. Out of the violations of the 
Elkins Act disclosed by the Bureau’s investigation of and 
report on the transportation of petroleum there devel- 
oped a score and a half of indictments involving nearly 
ten thousand counts. Convictions were secured against 
the Standard Oil Company of Indiana on three of these 
indictments involving 1,462 counts and maximum initial 
fines of $29,240,000 were imposed.” 

In its original report on the International Harvester 
Corporation, the Bureau of Corporations had recom- 
mended a dissolution plan which would segregate the 
Deering and McCormick, the two principal harvesting 
machines lines. The consent decree finally adopted by 
agreement between the corporation and the Department 
of Justice, however, failed to effect this separation. Sub- 
sequently the economic division’s study of the High 
Prices of Farm Implements disclosed the failure of that 
decree to restore competitive conditions and led the Com- 
mission to recommend that the case be reopened for the 
purpose of effecting a plan of dissolution better adapted 


59 Cf., Davis, supra note 37 at 180. 
6° Report of Commissioner of Corporations, 1907, p. 3. This was the famous 
Judge Landis decision subsequently modified by the Supreme Court. 
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to the restoration of competitive conditions in that in- 
dustry. Pursuant to these recommendations the case was 
reopened by the Department of Justice and carried to the 
Supreme Court. There further segregation of the busi- 
ness was denied (274 U. S. 693) despite the admitted over- 
whelming importance of the Harvester Corporation in a 
number of lines. 

Information and data collected by the economic divi- 
sion in connection with the newsprint paper, furniture, 
and refrigerator inquiries at various times apparently 
proved of considerable value in connection with subse- 
quent indictments of manufacturers in those industries as 
well as certain trade association officials.” 

The exhaustive inquiry into the meat packing investi- 
gation by the economic division tended to establish an 
unlawful combination and restraint of trade on the part 
of the then so-called “big five packers”. The bulk of the 
evidence was sent to the Department of Justice in the 
latter part of 1918, and additional material was subse- 
quently supplied.” 

In 1919 the Department of Justice, according to offi- 
cial statements, was preparing to present evidence of a 
meat-packing combination to the federal grand jury in 
New York for the purpose of obtaining an indictment, 
when the packers began negotiations looking to a consent 
decree. As a result, the grand jury proceedings were 
suspended, and a civil suit was filed in the Supreme 
Court of the District of Columbia alleging unlawful 
combination and asking for relief. By prearrangement 
the case was not contested; and a consent decree agreed 
to before the filing of the petition was entered on Feb- 
ruary 27, 1920, the same day on which the petition was 
filed (U.S. v. Swift). 





81 Cf., Stevens, supra note 8 at 631 for further details. 


6? The balance of this section has been taken verbatim from my study of the 
Trade Commission in 15 Am. Ec. REv. supra note 8, pp. 629-631. 


63 F. T. C. Report, Packer Consent Decree, p. 2 (1925). 
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Acting on its own initiative in accordance with its 
statutory authority under section 6, of its organic act, 
the Commission through its economic experts made 
an analysis of the first plan of dissolution filed by the 
packers on August 31, 1920, following the consent decree, 
and made objections thereto with respect to the stock- 
yards features of the plan. The Department of Justice 
presented to the court its objections, which were in sub- 
stance and effect those made by the Commission; and 
thereupon the packers withdrew this plan.* Late in 
October, 1920, the packers filed a second plan of disso- 
lution; and this plan was referred by the Attorney Gen- 
eral to the Commission for approval, the Attorney 
General stating that the President had requested the De- 
partment of Justice not to approve any plan for the dis- 
position of these interests unless such a plan should re- 
ceive the unanimous approval of the Federal Trade 
Commission. Shortly after, the Commission filed a re- 
port stating its objections to the second plan and at the 
same time suggesting the principles it would regard as 
satisfactory. —The Attorney General filed objections with 
the court similar to those of the Commission; and on 
January 4, 1921, the court rendered a decision sustaining 
the objections of the Commission and the department, 
and at the same time stating its own requirements for an 
acceptable plan. A third plan similarly disapproved by 
the Commission and Department of Justice was rejected 
by the court. A fourth plan was finally approved by the 
court,” though not by the Commission. 

As stated in the previous section the Commission had 
recommended two principal remedies for the conditions 
found to exist in the meat-packing industry, the one re- 
quiring the packers to relinquish their control of the stock- 
yards, the other requiring them to give up their control 


64 Tbid., p. 6. 
85 [bid., p. 7. 
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of refrigerator cars. The decree as rendered embraced 
the first remedy, but failed to secure the second and per- 
haps the more important from the standpoint of compe- 
tition. 

Lack of space prevents a discussion of the subsequent 
efforts to modify the consent decree with reference to 
the injunction preventing the packers from handling un- 
related lines. Suffice it to say, therefore, that the Com- 
mission, in its report to Congress on the packer consent 
decree in February, 1925, again renewed its recommen- 
dations for the separation of the packers from their con- 
trol of the stockyards™ and refrigerator cars. 


ACCOUNTING ANALYSIS—PEACE TIME AND WAR TIME 


Separate mention deserves to be made of the account- 
ing work of the economic division. Both the Bureau and 
the economic division have engaged extensively and con- 
tinuously in the collection, compilation, and analysis of 


the investments, earnings, rates of profits, and costs of 
various industries.” This is because the great majority 
of inquiries into the organization, business, conduct, 
practices, and management of corporations either specifi- 
cally require or indirectly involve the ascertainment of 
information regarding such matters.” 

Since 1915 some scores of studies, large and small, in- 
volving one or more of these types of analyses in the 
fields of extractive or manufacturing industry or whole- 
sale or retail distribution have been included as one phase 
of the various general investigations conducted by the 
economic division. A catalog of these studies appearing 
in published reports, if separated by industry and by type 
of analysis, would probably require several pages since 


66 The Commission stated that of the shares of stock in various stockyards 
units owned by the “big five” prior to the decree, only 22.7 per cent based on par 
value had been disposed of to December 19, 1924. Jbid., p. 29. 


87 But not continuously for any particular industry. 
68 As when the causes of unduly high or low prices are asked for. 
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the figures for any industry are frequently used to de- 
velop more than one kind of analysis. 

Cost studies, as such, have been much less important 
than those made as a part of general investigations ex- 
cept during the war period. In its early days, however, 
a number of industries requested the Commission to pre- 
pare uniform and adequate cost systems for them. In 
1916 two publications, “Fundamentals of a Cost System 
for Manufacturers” and “A System of Accounts for Re- 
tail Merchants”, were issued by the Commission in par- 
tial response to these requests. Both publications were 
widely distributed.” 

During the emergency created by the World War, the 
cost work of the division rose to an all time high and for 
the better part of two years overshadowed all other work 
not only of the division but even of the Commission. 

On July 27, 1917, the President addressed a letter to 
the Commission confirming a previous oral direction to 
ascertain the costs for a variety of basic materials and 
advising it that he would direct that all such work should 
be done through the organization which the Commission 
would create. 

In pursuance of this authority, the economic division 
was rapidly expanded to serve as a general cost finding 
agency for all other branches of the government with 
tespect to all kinds of commodities. The chief agencies 
for which the division performed these functions were 
those exercising either price fixing or large purchasing 
powers in connection with the prosecution of the war, 
such as the War Industries Board, the Food, Fuel, and 
Railroad Administrations, the War and Navy Depart- 
ments, and the Shipping Board and Emergency Fleet 
Corporation. From September 1, 1917, the date of the 
first cost report, which dealt with the cost of producing 
gasoline and fuel oil, to June 27, 1919, the date of the 


69 Up to this writing 149,750 copies of the former publication and 210,000 of 
the latter. 
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final one, a total of 264 reports were completed. Among 
the principal commodities covered were coal, iron and 
steel, petroleum, the nonferrous metals, brick, cement, 
lumber, and other building materials, textiles, paper, 
leather, flour, bread, meat and canned goods. 

In these reports there was generally determined in ad- 
dition to the unit costs of production, the prices and profit 
margins together with the total investment and earnings 
and, where practicable, the investment per unit of prod- 
uct. For a number of the more important commodities 
these determinations were periodic in character, month- 
ly, quarterly, or otherwise according to circumstances, 
thus taking on, as subsequently indicated, the character of 
current industrial reports. In many cases, as in coal and 
steel, for example, the cost studies covered practically 
the entire industry. Although procured and used pri- 
marily for purposes of war time price fixing and purchas- 
ing, the cost data were also used in some cases to pro- 
tect the public against unreasonable increases in prices. 

This concentration of war time cost work made possi- 
ble greater uniformity in method and economy and con- 
venience in execution, thus preventing a great waste 
through duplication of effort by the government. It also 
greatly reduced the inconvenience to the industries af- 
fected by such investigations. 

The magnitude and importance of this task is indicated 
in the letter of Chairman Robert S. Brookings of the 
Price Fixing Committee to the President dated Febru- 
ary 22, 1919: 

In conclusion, we would fail in appreciation if we did not make 
proper acknowledgment of the splendid service rendered us by 
the Federal Trade Commission in gathering the data or evidence 
upon which we were necessarily most dependent in forming our 
conclusions. The commission informs us that they have main- 
tained a staff of between 500 and 600 accountants and their as- 
sistants, and the volume of business upon which they have fur- 


nished cost sheets has aggregated more than $30,000,000,000 
representing invested capital of over $20,000,000,000. 
















THE GEORGE WASHINGTON LAW REVIEW 


EFFORTS TO ESTABLISH CURRENT INDUSTRIAL 
REPORTING 


Perhaps the most interesting chapter in the history of 
the Bureau of Corporations and its successor, the eco- 
nomic division, has been the long struggle for the estab- 


lishment of an adequate system of current industrial re- 
ports. 


The first suggestion of this character occurs in the Re- 
port of the Commissioner of Corporations, Herbert 
Knox Smith, for the fiscal year ending June 30, 1908. 
In this report the Commissioner expressed the belief that 
we were in a position to make a further and very definite 
advance in our general policy of corporate regulation 
and outlined this policy in some detail. The first step 
in this policy “must be to establish a broad system of 
corporate publicity through a federal office. . . . It 
should provide for a system of regular reports from the 
large interstate corporations,” and these reports “should 
set forth the financial condition, business organization 
and corporate transactions of the company.” These 
recommendations were reiterated in abbreviated form in 
the reports of the Commissioner for the years 1909,” 
1910,” and 1912.” 


It is possible, if not probable, that these repeated rec- 
ommendations bore fruit in the power given to the Trade 
Commission to require reports by Section 6 (b). This 
view finds some support in the fact that in the bill which 
passed the House on June 5, 1914, annual reports from 
corporations with more than five million dollars capital 
were mandatory and might also be required from cor- 
porations with less than that capital but belonging to a 
class which the Commission might designate. The pro- 


7° Report of the Commissioner of Corporations, 1908, pp. 4-6. 
71 Jbid., 1909, p. 5. 
72 Ibid., 1910, p. 6. 
73 Tbid., 1912, p. 10. 
74 Stevens, F. T. C. Act, supra note 6, p. 849. 
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vision finally enacted in 1914 was substituted by the con- 
ferees.” 

The new Commission was keenly aware of the possi- 
bilities of the section. In its annual report for 1915 it 
noted that 

The legislative history of the Federal Trade Commission and 
the debates in Congress thereon show it was contemplated that 
the Commission might use these powers in an extensive way to 


secure information of interest to the public and of value to the 
corporations which made reports.*® 


The annual report for the year 1917 records the col- 
lection of a limited amount of information from corpora- 
tions on a voluntary basis “as another step in laying the 
foundations for a more comprehensive plan for corpora- 
tion reports.” ™ 

Emphasis was now laid, however, on current trade 
information; “. . . the experience of the Commission 
in several striking instances . . . has emphasized the 
necessity of more prompt and accurate information re- 


garding the fundamental facts in trade, such as current 
output, stocks of product on hand, prices, consumption, 
and other factors affecting supply and demand. A sys- 
tem of current reports for such industries would be of 
great benefit to each and consequently to the public.” 


75 It is interesting in retrospect to speculate on the possibly different develop- 
ment of current industrial reports had the mandatory rule for annual reports 
been retailed and the authority also been given to require other reports, either 
special or periodic, in the discretion of the Commission. It seems likely that 
the history of the economic division would have been quite different and its 
prestige and importance considerably enhanced. 

76 Annual Report, F. T. C., 1916, p. 16. 

77 ae a FP. T. C., 947, ge. 21-22. 


78 Ibid., 22-23. Moreover, following its investigations into the newsprint 
industry in Pt917 c2.. t. & Report on the Newsprint Paper Industry), the Com- 
mission set up and began the collection of current statistics for the paper indus- 
try, which system of statistical reporting was continued for a period of several 
years. These reports were on a monthly basis. For manufacturers they showed 
detailed information covering stocks, production, and shipments of manufac- 
tures, imports and exports and changes in the production of machines; for job- 
bers they showed the tonnages on hand and shipped, commitments to buy and 
sell together with stock data for publishers. Data for publishers also included 
changes in consumption and average publishers’ prices. Somewhat similar re- 
ports were collected for the wall paper industry. This work was done by the 
economic division on a voluntary basis, however, and not under the Commis- 
sion’s powers under §6. There was a tendency for concerns to fall behind 
in their reports or in some cases to fail to file. In many instances a con- 
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The above statements regarding current industrial re- 
ports had scarcely been written, however, when the Com- 
mission was designated as the war time cost finding 
agency of the government.” The tremendous pressure on 
the economic division as a result of the initiation of this 
and other activities directly or indirectly related to the 
war, including the Food Investigation, left little time, 
staff, or funds available for anything else. For the next 
two or three years, therefore, nothing was done directly 
with reference to current industrial reports. However, 
as has previously been noted war time cost finding, itself, 
constituted in a substantial degree a system of current 
industry reporting although the reports were not pub- 
lished. For a number of industries monthly cost reports 
were required comprising quantity and costs of raw 
material used, total costs of production, quantity and total 
cost of product or products, together with periodic in- 
come statements and balance sheets.” 

After the war the Commission embarked in a large 
way upon a current industrial reporting program. In 
1919 the Committee on Appropriations of the House of 
Representatives requested the Commission to suggest 
what might be done to reduce the high cost of living 
and the Commission recommended the collection and 
publication of current information relative to the pro- 
duction, manufacture and distribution of foodstuffs and 
other necessaries as well as figures showing the costs and 
siderable amount of estimating was done. Up to 1920, however, the statistical 
reports were apparently much better than they were subsequently. In that year 
injunction proceedings were taken in the Maynard Coal and Claire Furnace 
cases to prevent the Commission from requiring current reports under §6 (b) 
of the Act. During the pendency of these cases it was impracticable for 


the Commission to attempt to require any reports under that section and the 
current reports on paper were discontinued. 


79 See above under Accounting Analysis—Peace Time and War Time. 


80 In its 1918 annual report the Commission referred to its previous recom- 
mendation for collecting current industrial reports, stating that on account of 
the war it had suspended the projected plans for securing and compiling more 
specific and current data regarding the most important industries but that in 
connection with its cost finding work a substantial foundation had been laid for 
securing current information regarding production, shipments, costs, prices, 
earnings, investments, etc. Stevens, supra note 8 at 635 and Annual Report, 
F. T. C., 1918, pp. 27-28. 
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wholesale and retail prices in various basic industries, 
including coal and steel. As a result of this recommenda- 
tion, the Congress appropriated $150,000 specifically for 
these purposes. Beginning in January, 1920, the Com- 
mission called for monthly reports’ from bituminous 
and anthracite operators, from iron and steel manufac- 
turers, and coke producers.” 

“With respect to certain other fundamental industries 
preliminary plans of a similar character were made but 
not put into execution before the close of the fiscal year,” 
1920.% These preliminary plans included both the lum- 
ber and textile industries. During the latter part of that 
year a tentative cost schedule had been prepared and 
mailed to various lumber trade asssociations for distribu- 
tion to their members. Also a conference was called for 
July 12, 1920, to discuss the subject with representatives 
of this industry.“ ‘Plans for current industrial reports 
for cotton textiles were under consideration at the be- 
ginning of the fiscal year,” 1921 and “conferences with 


some representatives of the industry were held.” “ 

The promise of these apparently auspicious beginnings 
was destined never to be fulfilled. Before the end of the 
fiscal year 1920 the Maynard Coal Company filed suit 


81 The monthly reports from the steel industry covered production, contract 
prices, sales realization, costs of production, orders booked, and plant capacity, 
together with quarterly income statements and an annual balance sheet; those 
from coal operators covered prices, production, costs of production, and sales 
realization, together with yearly investment and profit figures. 


82 “Though these projects of current periodic reports on fundamental indus- 
tries were not started until the middle of the fiscal year and constituted only a 
minor portion of the work done by the economic division,” the Commission re- 
ported that “they were nevertheless, in one sense, the most significant and im- 
portant of all its activities. It is of vital concern to the government and also to 
industry, to labor, and to the consumer that comprehensive and accurate data 
should be currently available concerning the economic situation of the basic in- 
dustries of the country. . . . The due enlightenment of the public, whether con- 
sumer or laborer, makes it essential to report promptly as much information on 
these vital matters as is practically obtainable. . . . As a practical business 
matter . . . there can be but one opinion about the necessity for information 
comprehensive enough to assure a substantial knowledge of the current economic 
conditions in those industries that affect the national welfare.” Annual Report, 
F. T. C., 1920, p. 26. 


88 [bid., p. 25. 
84 Ibid., p. 34. 
85 Jbid., 1921, p. 50. 
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in the federal court of the District of Columbia asking 
for an injunction restraining the Commission from re- 
quiring the production of the data called for by the 
coal schedules. This suit was promptly followed by an 
almost identical proceeding of the Claire Furnace Com- 
pany asking for a similar injunction against the collec- 
tion of these data from the steel companies. The latter 
proceeding became the test case, and dragged through the 
courts for nearly seven years. ‘The original suit was 
brought on June 12, 1920. The final decision was not 
rendered by the Supreme Court until April 18, 1927, 
after the case had been twice argued before that body. 

Shortly after this decision a Senate resolution directed 
the extensive public utility and chain store inquiries. For 
the immediately following years, therefore, no economic 
staff was available for current reporting work. Nor in 
all probability could the necessary additional appropria- 
tions for it have been obtained in view of the conditions 
prevailing at the time.” By the end of the Hoover 
Administration, however, it began to be realized that 
we were badly in need of the current industry informa- 
tion which the Commission and the Bureau before it had 
been urging for nearly two decades before the injunctions 
in the Claire and Maynard cases. Interest in the matter 
grew rapidly and spread under the New Deal. The 
Central Statistical Board suggested to the National In- 
dustrial Recovery Board that the systematic develop- 
ment of current business information would constitute a 
major contribution toward economic stabilization and a 
more orderly economy. The former agency also stated 
that the latter body was in a better position than any 
other Federal agency to assume leadership in this matter. 
Shortly thereafter a Federal Committee on Business Sta- 
tistics of the Central Statistical Board was organized to 
be responsible for the codrdination of the collection of 
current statistical data from industry. 


86 See above under The Amendment of Section 6, subtitle of this article. 
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In the fall of 1934 the Commission was directed by the 
President to ascertain the labor and other costs, invest- 
ment, and profits in the textile industries. Under this 
direction figures were collected by the economic division 
by six-month periods during the fiscal years 1935-1937 
covering the three calendar years 1933-1935 and the first 
six months of 1936. 


In the meantime, owing to the early demise of N.R.A., 
current industrial reporting lost the first home provided 
for it by the Central Statistical Board. There followed 
an interregnum with no current statistics collected de- 
spite the fact that the Commission’s economic division 
with its long experience was excellently equipped to 
handle this work. It was proposed by some that current 
reporting should be given to the Department of Com- 
merce; others favored the Securities and Exchange 
Commission, while the Commission, itself, finally took 
certain steps looking to the inauguration of such reports. 
The upshot was a compromise whereby the Department 
of Commerce will collect such current data as is col- 
lected ** but the Trade Commission will collect certain 
annual reports. So ends, at least for the present, the story 
of current industry reporting. 


CONCLUSION 


In the 25 fiscal years 1915-1939 the expenditures of 
the economic division have aggregated $9,823,166, or less 
than $400,000 per year. If the extraordinary war expend- 
itures for the fiscal years 1918 and 1919, each of which 
was nearly one million, be reduced to a normal figure, 
the average would be considerably lower. As compared 
with the research expenditures of various other govern- 
ment research agencies, this is a modest figure. Yet the 
guess may be ventured that there are few which can pre- 


87 For the present at least, only a limited amount of information is contem- 
plated. 


2? 
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sent a finer record of solid and concrete achievement from 
industrial and other economic research. 

An adequate and comprehensive system of current in- 
dustrial reporting through the Trade Commission for 
ten or a dozen basic industries monthly or quarterly, de- 
pending upon the industry, would probably cost not to 
exceed $1,000,000 per annum even though the reports 
were to include quantity and dollar figures of sales, 
orders on hand, received, shipped, and unfilled, in- 
ventories of raw and finished products on hand, pur- 
chased, and consumed, and considerable other data such 
as production, capacity and capacity utilized, payrolls, 
costs of production and sale, and annually at least, in- 
vestment, profit and rate of return. 

This amount combined with another $500,000 annually 
for general economic investigation would place the Com- 
mission in a position where it could perform with some 
reasonable degree of efficiency its proper functions under 
section 6 and more particularly under (a) and (b) of that 
section. 
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The ability of an administrative agency to fulfill its 
Congressional mandate is dependent in no small measure 
upon the attitude of the reviewing courts towards the exer- 
cise of its functions. No doubt the competency and reso- 
lution of the agency’s officials and lesser personnel is an 
important factor. Other factors, tangible and intangible, 
also play their part. The significance of the judicial atti- 


tude with respect to the substantive contribution of an 
administrative body has been adumbrated elsewhere.’ It 
is no less true that its investigatory powers can be culti- 
vated or discouraged. The efficiency of any such body as 


* The views expressed in this article are personal to the authors and in no 
way reflect the opinions of the Department of Justice or any other governmental 
department. 


1 Watkins, An Appraisal of the Work of the Federal Trade Commission 
(1932) 32 Cor. L. Rev. 272; Handler, Unfair Competition (1931) 21 Iowa L. 
Rev. 175; a collection of studies may be found in HANDLER, FEDERAL ANTI- 
Trust Laws—A Symposium aT Cotumsia (1931). 

The following articles, which are helpful in a consideration of the Commis- 
sion’s powers of investigation, have been consulted: 


(1) Handler, Constitutionality of Investigations of the Federal Trade Com- 
mission (1928) 28 Cor. L. Rev. 708; 

(2) Lillienthal, The Power of Governmental Agencies to Compel Testimony 
(1926) 39 Harv. L. Rev. 694; 
> ag B. Note, Investigating Powers of Federal Commissions (1938) 36 Micu. L. 

EV. 

(4) Note, Administrative Sanctions—Power of Federal Commissions to Com- 
pel Testimony and The Production of Evidence (1937) 51 Harv. L. Rev. 312; 

(5) Note, V. —_ of Subpoenas Duces Tecum Issued by Federal Administra- 
tive Bodies (1937) 86 Pa. L. Rev. 420; 

(6) Note, Investigatory Powers of The Security Exchange Commission 
(1935) 44 Yate L. J. 819 

(7) Note, The Security ’ Exchange Commission’s Power of Search (1935) 3 
Gro. Wash. L. Rev. 356. 
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a whole is largely dependent upon its inquisitorial powers, 
for the acquisition of information is an essential pre- 
requisite to both intelligent regulation and the recom- 
mendation of additional legislation to further the initial 
Congressional purposes. 

The Federal Trade Commission is no exception in this 
respect. In truth, the Act* creating the Commission has 
been subject to more restrictive interpretation than any 
Congressional statute involving the administrative regula- 
tion of business. The purposes of this paper are to ap- 
praise the extent of the Commission’s investigatory power 
in practice and to discuss the procedural problems which 
arise in the course of investigations under the Federal 
Trade Commission Act and under other Federal statutes 
having similar provisions. 


I 


Thirteen years after its creation, the Supreme Court 
had its first opportunity to define the investigatory powers 


of the Federal Trade Commission.* The Commission, en- 
gaged in a general fact-finding inquiry to determine the 
effect of practices in the coal and steel industries upon the 
high cost of living, directed numerous corporations to file 
monthly reports showing in some detail the companies’ 
business affairs and to answer certain questionnaires sub- 
mitted by the Commission. The Claire Furnace Co. and 
twenty-one other corporations sought to enjoin the Com- 
mission from taking action to enforce compliance with the 
requests. The extent of the Commission’s power was di- 
rectly in issue, but the Court dismissed the bill on the 
ground that the complainants had an adequate remedy at 
law.* The only way in which the Commission could have 

2 Federal Trade Commission Act, 38 Stat. 717 (1914), as amended by 48 Stat. 


291 (1933), 52 Stat. 114 (1938), 52 Stat. 1028 (1938), 15 U. S. C. Supp. IV 
§41 (1938). 

3 The Commission’s powers of investigation are chiefly derived from §§ 6, 9, 
and 10 of the Federal Trade Commission Act. §6, 38 Stat. 721 (1914); 15 
U. S. C. § 46 (1934). See Appendix for text of Act. 

4F. T. C. v. Claire Furnace Co., 274 U. S. 160, 47 Sup. Ct. 553, 71 L. ed. 978 
(1927). 
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forced the complainants to furnish the information, said 
the Court, was by an action by the Attorney General for 
mandamus, or a proceeding to enforce the statutory for- 
feitures; that in either event the complainants could inter- 
pose as a defense the contention that the Commission was 
acting beyond its authority. The decision was a disap- 
pointment to those who hoped that it would delineate the 
scope of the powers of the Commission. The dismissal 
upon a technical ground which had not been raised in 
seven years of litigation was unfortunate,° but an impor- 
tant and (to the Commission) favorable precedent was 
established. It seems to have had a salutary effect in dis- 
couraging bills to enjoin investigations undertaken by the 
Commission. In Federal Trade Commission v. Millers’ 
National Federation,’ a lower court distinguished the 
Claire Furnace Co. case’ and granted a preliminary in- 
junction restraining the Commission from enforcing a 
subpana duces tecum requiring the production of certain 
records of an unincorporated association, but on final 


hearing the injunction was dissolved,* the Court appearing 
to abandon its former position that a bill in equity for an 
injunction was an appropriate method of determining the 
authority of the Commission to proceed in an investiga- 
tion.” 


5 For a criticism of this decision see Handler, Constitutionality of Investiga- 
tions of the Federal Trade Commission, supra note 1. This excellent work has 
been heavily relied upon in the preparation of this paper. Its value and im- 
portance in relation to the inquisitorial powers of the Commission can hardly be 
overemphasized. 

623 F. (2d) 968, 57 App. D. C. 360 (1927); cert. den. 274 U. S. 743, 47 Sup. 
Ct. 587, 71 L. ed. 1321 (1927). 

7 The court distinguished the Claire Furnace Co. case on the ground that the 
refusal of the officers of the association to comply with the subpoena would ren- 
der him liable to the criminal penalties in § 10, which provides for the imposi- 
tion of a fine and imprisonment for the willful failure to comply with a lawful 
requirement of the Commission to testify or produce evidence. The court held 
on the authority of Ex Parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. ed. 
714 (1908), that a remedy at law was not adequate, so as to defeat the jurisdic- 
tion of a court of equity, which subjected the defendant to criminal penalties as 
a condition precedent to inquiring into the power of the Commission. The Claire 
Furnace Co. case was said to have no application since the refusal of a corpora- 
tion to file reports could be punished only by a civil suit to recover the statutory 
penalties. 

8 47 F. (2d) 428, 60 App. D. C. 66 (1927). 

® Since the decision in the Claire Furnace Co. case there have been no attempts 
to test the authority of the Commission to conduct an investigation except in 
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The powers of the Commission remain uncertain due 
to the failure of the Supreme Court to take advantage of 
this opportunity to clarify the question. The subsequent 
decision of the Court in the American Tobacco case,”* and 
several lower court decisions,” both before and after the 
decision in the Claire Furnace Co. case, have cast serious 
doubts upon the power of the Commission in several re- 
spects. 

The power of the Commission under subsections (a) 
and (b) of section 6” to require reports and answers to 
questionnaires from corporations has not only been con- 
fined to corporations engaged in interstate commerce, but 
the decisions of several lower courts have restricted the 
Commission to the right to procure information dealing 
with interstate commerce,” placing matters relating to in- 
trastate affairs beyond its reach. This doctrine was enun- 
ciated in the Loril/lard** case and in the decision of the 
Court of Appeals for the District of Columbia in the 


the Millers’ Federation cases (supra notes 7 and 8), and F. T. C. v. Maynard 
Coal Co., 22 F. (2d) 873, 57 App. D. C. 297 (1927), which was decided on the 
authority of the Claire Furnace Co. case. It should be noted that the litigation 
in each of these cases apparently was instituted before the Claire Furnace Co. 
decision was rendered. Prior to that time, two attempts to test the Commis- 
sion’s jurisdiction in this manner proved unavailing. Chamber of Commerce of 
Minneapolis v. F. T. C., 280 Fed. 45 (C. C. A. 8th, 1922); T. C. Hurst and 
Son v. F. T. C., 268 Fed. 874 (E. D. Va. 1920). It is now firmly established 
that an injunction will not be to test the jurisdiction of an administrative body 
to make an investigation when a method of judicial review of the agency’s 
orders is afforded. This holding is based on the requirement of exhaustion of 
administrative remedies. Myers v. Bethlehem Shipbuilding Corporation, 303 
U. S. 41, 58 Sup. Ct. 459, 82 L. ed. 638 (1938). 


10 F. T. C. vy. American Tobacco Co., 264 U. S. 298, 44 Sup. Ct. 336, 68 L. ed. 
696 (1924). 


11U. S. v. Basic Products Co., 260 Fed. 472 (W. D. Pa. 1919); F. T. C. v. 
P. Lorillard Co., 283 Fed. 999 (S. D. N. Y. 1922), aff'd sub nom F. T. C. v. 
American Tobacco Co., 264 U. S. 298, 44 Sup. Ct. 336, 68 L. ed. 696 (1924) ; 
F. T. C. v. Baltimore Grain Co., 284 Fed. 886 (D. C. Md. 1922), aff'd sub nom 
F. T. C. v. Hammond, Snyder & Co., 267 U. S. 586, 45 Sup. Ct. 461, 69 L. ed. 
800 (1925); F. T. C. v. Claire Furnace Co., 285 Fed. 936, 52 App. D. C. 202 
(1923), rev'd 274 U. S. 160, 47 Sup. Ct. 553, 71 L. ed. 978 (1927); F. T. C. 
v. Smith, 34 F. (2d) 323 (S. D. N. Y. 1929); F. T. C. v. Smith, 1 F. Supp. 
247 (S. D. N. Y. 1931) ; Cudahy Packing Co. v. U. S., 15 F. (2d) 133 (C. C. A. 
7th, 1926) (powers of the Secretary of Agriculture under the Packers and 
Stockyards Act, which adopts §§ 6, 8, 9, and 10 of the Federal Trade Commis- 
sion Act). 

12 Supra note 3. 

18 U. S. v. Basic Products Co., supra note 11. 


14 Supra note 11. 
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Claire Furnace Co. case.” ‘Two more recent cases, dealing 
with an investigation of the Electric Bond and Share 
Company, are of interest in this connection. In the first 
of these, Federal Trade Commission v. Smith,” the court, 
acting upon the assumption that the utility company was 
engaged in interstate commerce, sustained objections to 
the subpana duces tecum partly upon the ground that 
they related to intrastate matters, but ordered officers of 
the utility to appear before the Commission and testify. In 
the second case, Federal Trade Commission v. Smith," 
the court found as a fact that the company was engaged in 
interstate commerce by virtue of its relation to its subsid- 
iaries, the existence of certain contracts whereby it con- 
trolled their purchases of articles in interstate commerce, 
and by the furnishing of services to them across state lines. 
The court ordered the disclosure of certain information 
relating to commerce and other matters, which were not 
directly concerned with interstate commerce but a knowl- 
edge of which was held to be essential to an understanding 
of interstate affairs. Nevertheless, the court refused to 
compel the utility to divulge certain information having 
relation solely to intrastate business.** The two Smith 
cases introduce no new concepts since they adopt the rea- 
soning in the Lorillard and Claire Furnace Co. cases. 
They are significant, however, because of the application 
in them of the more recent Supreme Court decisions as to 
what interstate commerce is. The decision in Federal 
Trade Commission v. National Biscuit Co. engenders a 
hope of better things to come, for while the power of the 
Commission to require information on “local” affairs was 

15 Supra note 11. 

16 34 F. (2d) 323 (S. D. N. Y. 1929). 

171 F, Supp. 247 (S. D. N. Y. 1932). 

18 In the first Smith case, the court assumed that the Electric Bond and Share 
Co. was engaged in interstate commerce, and on that basis considered the va- 
lidity of the subpoenas issued by the Commission. After this decision a special 
master was appointed by the court to take evidence on the question as to whether 
the company was actually engaged in interstate commerce. The special master 
having died, the parties entered into stipulation, on the basis of which the second 


decision was rendered. 
1918 F. Supp. 667 (S. D. N. Y. 1937). 
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not specifically mentioned, the court displayed no misgiv- 
ings in ordering the disclosure of the salaries of officers 
and statistics of production, data formerly considered as 
unrelated to interstate commerce.” 

While the statute limits the Commission to information 
concerning corporations engaged in interstate commerce, 
the courts should not refuse to sanction the compulsory 
disclosure of information concerning production, manage- 
ment, financial structure, and other similar matters. The 
Act enunciates no distinction between records relating to 
interstate and intrastate commerce once it is established 
that the corporation is one engaged in interstate com- 
merce. On the contrary, the grant of authority to the 
Commission to investigate the “organization, business, 
conduct, practices, and management” of such corpora- 
tions indicates that the power is not so restricted. No in- 
telligent study of an organization and its management can 
be made if the Commission is denied authority to inspect 
documents merely because they fail to relate to interstate 
commerce in a technical sense. Likewise, the Commis- 
sion’s performance of its duty to recommend additional 
legislation” to Congress would be seriously impeded by 
an inability to require the disclosure of such information. 

The adoption of such a restrictive construction of the 
statute was not necessary on constitutional grounds, al- 
though it appears that the courts considering the question 
have proceeded upon the assumption that Congress lacks 
the power to compel the disclosure of purely intrastate 
affairs. This approach overlooks the obvious distinction 
between regulation and acquisition of information. The 
compilation of information concerning the local affairs of 
a corporation may be essential to intelligent regulation by 
the Commission of activities within its jurisdiction. Such 

20 The United States later sued to recover penalties incurred by reason of the 
National Biscuit Company’s continued refusal to answer the questionnaires. The 
court dismissed the suit on the ground that a questionnaire is not an “annual or 
special report” within the meaning of section 10. U. S. v. National Biscuit Co., 


25 F. Supp. 329 (S. D. N. Y. 1938). 
21 See Federal Trade Commission Act, §6 (f) and 6 (h); supra note 3. 
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information is undoubtedly useful to Congress in the en- 
actment of new legislation, for the exercise of the power to 
regulate interstate commerce requires consideration of its 
effect on the local affairs of those subject to the regulation. 
The Supreme Court recognized the distinction between 
regulation and the power to acquire information when it 
said, in connection with the power of the Interstate Com- 
merce Commission, that the purpose of authorizing the 
inspection of records pertaining to intrastate commerce is 
not the regulation of such activities, but the acquisition of 
information essential to the intelligent regulation of ac- 
tivities within the sphere of the Commission’s jurisdic- 
tion.” 

Furthermore, the visitorial power of the Federal gov- 
ernment over corporations engaged in interstate commerce 
has been recognized by the Supreme Court on several oc- 
casions.” It has been generally conceded that a Federal 
incorporation law, if enacted, would be constitutional. 
Such legislation would establish beyond cavil the power 
of the Federal government to require complete disclosure 
from corporations engaged in interstate commerce. No 
principle of constitutional law demands that the existence 
of the Federal power should depend upon its recognition 
by express statute. It is equally clear that Congress need 
not occupy the whole field at once but may proceed step 
by step. Yet the attitude of the courts towards the Com- 
mission’s investigatory powers may impel the more drastic 
step without the benefit of accumulated information and 
experience. 

The value of the Federal Trade Commission as an in- 
formation-gathering and advisory agency also has been 
impaired by the development of the theory that its inves- 
tigatorial power is confined to matters involving a charge 

221. C. C. v. Goodrich Transit Co., 224 U. S. 194, 211, 32 Sup. Ct. 436, 56 
L. ed. 729 (1912). 

28 Wilson v. U. S., 221 U. S. 361, 31 Sup. Ct. 538, 55 L. ed. 771 (1911); 
I. C. C. v. Goodrich Transit Co., supra note 20. 


24 Carmichael v. Southern Coal and Coke Co., 301 U. S. 495, 519, 520, 57 Sup. 
Ct. 868, 81 L. ed. 1245 (1937). 
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or suspicion of a breach of law. Section 6” of the Act, 
upon its face, confers upon the Commission the authority 
to conduct certain investigations and require reports from 
corporations engaged in interstate commerce independ- 
ently of any charge or suspicion of a violation of the law. 
In addition to the grant of specific powers to make par- 
ticular investigations at the instance of the Attorney Gen- 
eral, the President, or either House of Congress in aid of 
the enforcement of the antitrust laws, authority is con- 
ferred upon the Commission to investigate and require 
reports of corporations, to make reports to Congress 
recommending additional legislation, to classify corpora- 
tions, and to investigate trade conditions with foreign 
countries and practices of business firms affecting foreign 
commerce. The powers thus conferred are seemingly 
over and above the authority to make investigations con- 
cerning violations of section 5,” involving unfair methods 
of competition. 

Despite the language of the Act, the courts have con- 
sistently refused to enforce the Commission’s demands for 
information in the course of a general fact-finding inquiry 
unrelated to a specific breach of law. The Supreme Court 
has not expressly ruled that the Federal Trade Commis- 
sion’s power of testimonial compulsion does not extend to 
an investigation whose purpose is to accumulate data for 
legislative or informational purposes. But the decision in 
the American Tobacco case*’ was effective in creating 
serious misgivings on this score. There the Commission 
was engaged in a general investigation of the tobacco in- 
dustry pursuant to a resolution of the Senate.** The Com- 


25 Supra note 3. 
26 38 Stat. 719 (1914), as amended by 52 Stat. 111 (1938), 52 Stat. 1028 
(1925), 15 U. S. C. Supp. IV §45 (1938). 
27 Supra note 10 
28 Many of the Commission’s investigations have been initiated by Congres- 
sional resolutions. The courts, however, have consistently held that a resolution 
of one house of Congress does not confer upon the Commission any additional 
power. F. T. C. v. American Tobacco Co., supra note 10; F. T. C. v. Claire 
Furnace Co., supra note 11; F. T. C. v. Baltimore Grain Co., supra note 11; 
C. v. P. Lorillard Co., supra note 11. Similar treatment has been given 
resolutions directing investigations by the Interstate Commerce Commission. 
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mission sought to obtain a writ of mandamus requiring 
the defendant to submit for examination a large portion 
of its records, documents, contracts, and correspondence. 
The decision denying the writ was apparently induced by 
the scope of the information sought, but the language of 
Justice Holmes intimated his belief that the Commission 
lacked the authority to require the production of records 
in the course of a general informational inquiry. The de- 
cision below in the same case specifically denied the exist- 
ence of such power in the Commission, and the doctrine 
also was supported by dicta in the Basic Products, Balti- 
more Grain Co., and Claire Furnace Co. cases.** More- 
over, dicta in several cases indicated that the filing of a 
complaint was a necessary prerequisite to the power of 
the Commission to conduct an investigation.” 


The authority of the Interstate Commerce Commission 
to conduct similar investigations was seriously doubted for 
some time, due largely to the decision of the Supreme 
Court in Harriman v. Interstate Commerce Commission.” 


Smith v. 1. C. C., 5 U.S. 33, 3 Sup. Ce. BD, @ L. o@. 135 (1917): VU. S. 
v. Louisville and Nashville Railroad Co., 236 U. S. 318, 35 Sup. Ct. 363, 59 
L. ed. 598 (1915). This position is sound, since a resolution of one branch of 
i does not amount to legislation. See 34 Ops. Att’y Gen. 553, 555 
(1925). 

It is intersting to observe that a 1933 amendment to the Federal Trade Com- 
mission Act prohibits the Commission from initiating an investigation pursuant 
to legislative resolutions except concurrent resolutions of both Houses of Con- 
gress. 48 Stat. 291 (1933); 15 U. S. C. § 46a (1934). 

29 Supra note 11. 

80 F, T. C. v. Claire Furnace Co., supra note 11; Cudahy Packing Co. v. 
U. S., supra note 11; F. T. C. v. P. Lorillard Co., supra note 11; U. S. v. 
Basic Products Co., supra note 11; Contra: F. T. C. v. Baltimore Grain Co., 
supra note 11. The intimations that a complaint is necessary evidently spring 
from a belief that a subpoena duces tecum issued by an administrative body is 
invalid unless the documents demanded are shown to be “relevant” to an issue 
between adverse parties. A complaint has never been held to be necessary in 
investigation by the I. C. C. Smith v. I. C. C., supra note 26. Investigations 
by the S. E. C., the Secretary of Agriculture (under the Grain Futures Act), 
and the Department of Labor (under the Fair Labor Standards Act) have been 
held to be proper though not based on a complaint charging a violation of the 
law. Wooley v. U. S., 97 F. (2d) 258 (C. C. A. 9th, 1938), cert. den., 305 
U. S. 614, 59 Sup. Ct. 74, 83 L. ed. 16 adv. opp. (Securities Act) ; Consoli- 
dated Mines of California v. S. E. C., 97 F. (2d) 704 (C. C. A. 9th, 1938) (Se- 
curities Act); Bartlett Frazier Co. v. Hyde, 65 F. (2d) 350 (C. C. A. 7th, 
1933) (Grain Futures Act); Andrews v. Montgomery Ward & Co. (N. D. Iil. 
Oct. 21, 1939) (Fair Labor Standards Act). 

81211 U. S. 407, 29 Sup. Ct. 115, 53 L. ed. 253 (1908). See Handler, Con- 
stitutionality of Investigations of the Federal Trade Commission, supra note 1. 
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A previous decision, Interstate Commerce Commission v. 
Brimson,” had sustained the validity of section 12 of the 
Interstate Commerce Act, authorizing the Federal courts 
to enforce the subpoenas issued by that body. Although 
the Interstate Commerce Commission was acting upon a 
specific complaint in that case, the tenor of the opinion 
hinted that the agency possessed the power to compel doc- 
umentary evidence in the course of a general fact-finding 
inquiry. In the Harriman case, supra, the Commission 
was also acting upon a complaint, though the scope of the 
investigation was quite broad. The court did not deter- 
mine the power of the Commission to require information 
by submission of reports or answers to questionnaires but 
held that it could not require oral testimony unless it re- 
lated to a breach of law. The court appeared, however, 
to deny the existence of any power to compel testimony in 
any investigation not quasi-judicial in nature by its state- 
ment that: 


the purposes of the Act for which the Commission may exact 


evidence embrace only complaints for violation of the Act, and 

investigations by the Commission upon matters that might have 

been made the object of complaint.** 
The decision in Smith v. Interstate Commerce Commis- 
ston™ has been regarded as removing the doubt, created 
by the Harriman case, that the Commission possesses the 
power to compel testimony and the production of docu- 
ments in connection with a general fact-finding investiga- 
tion. Again the Commission was acting, at least in part, 
upon a complaint, but the contention of the defendants 
that the Commission could compel testimony only when 
it concerned a matter as to which a complaint could have 
been made was rejected by the court.” 


32154 U. S. 447, 14 Sup. Ct. 1125, 38 L. ed. 1047 (1894). 

83 Supra note 29 at 419. 

84 Supra note 28. 

85 See also U. S. v. Louisville & Nashville Railroad Co., supra note 26; Ellis 
v. I. C. C., 237 U. S. 434, 35 Sup. Ct. 645, 59 L. ed. 1036 (1915); Baltimore & 


7 —_— Co. v. I. C. C., 221 U. S. 612, 31 Sup. Ct. 621, 55 L. ed. 878 
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The construction of the Federal Trade Commission Act 
whereby it is held not to sanction investigations of such a 
nature finds no support in the statute itself. The provi- 
sions of sections 6 and 9** literally sanction investigations 
of that very character. The legislative history of the Act 
is likewise unavailable as authority for this view, since it 
reveals that the grant of such authority was one of the 
major purposes of the Act.*7 One must look elsewhere for 
the reasons underlying its adoption. The expressions of 
the courts indicate a belief that an attempted grant of the 
power to compel testimony and the production of docu- 
ments would be beyond the constitutional power of Con- 
gress. Stress has been laid in some cases upon the fact that 
the types of business subject to the jurisdiction of the Com- 
mission are those referred to as “private,” as contrasted 
to those which are said to be “affected with a public in- 
terest,” and the courts have felt that a business not falling 
within the latter category is immune from subjection to 
demands to produce documents unless they pertain to 
some infraction of the law. The difference in the types of 
business subject to the jurisdiction of the Interstate Com- 
merce Commission and the Federal Trade Commission is 
a partial explanation of the reason for the judicial refusal 
to accord to the Federal Trade Commission the power to 
conduct an investigation of a general fact-finding nature.” 
There is no sound basis, however, for the concept that an 
agency of the government cannot constitutionally be 
granted the power to require information from corpora- 
tions which may not traditionally be considered as “af- 
fected with a public interest.” The possibly different ex- 
tent of the regulatory powers of Congress with respect to 
various classes of business does not justify denying to sub- 
ordinate agencies the power to require disclosure of in- 


36 Supra note 3. 


87 See H. Rep. No. 533, 63d Cong., 2d Sess., accompanying H. R. 15613. The 
legislative history of the Act is thoroughly considered by Prof. Handler. See 
Handler, Constitutionality of Investigations, supra note 1. 


38 See note (1938) 36 Micn. L. Rev. 786; (1937) 86 Pa. L. Rev. 420. 
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formation from businesses that are “private” in this sense. 
The distinction between regulation and the acquisition of 
information, previously adverted to, is again applicable. 

A subpana duces tecum, assuming that it does not 
transgress the requirements of sufficient particularity” 
amounts to an unreasonable search and seizure only if the 
search “is out of proportion to the end sought.” It should 
be wholly unnecessary that the documents be “relevant” 
to an issue between adverse parties. If a statute authorizes 
the particular investigation undertaken by an administra- 
tive body and the documentary evidence is pertinent to 
the purpose of the investigation, a subpana duces tecum 
is not unreasonable. An argument which predicates the 
unconstitutionality of the grant of power to make the in- 
vestigation upon its authorization of an unreasonable 
search and seizure must demonstrate that its exercise 
would have that result in fact. Since that result follows 
only if a particular subpeena is not sufficiently limited or 
requires the production of documents not pertinent to the 
subject of inquiry, it can hardly be said that the delegation 
of the power to conduct a general fact-finding investiga- 
tion is invalid because it involves a violation of the search 
and seizure clause of the Fourth Amendment. The fact 
that a business is “private” in nature does not lessen its 
duty to disclose its affairs to the government when they 
involve matters which may be of assistance to the govern- 
ment in regulating affairs over which it has jurisdiction.“ 


89 The permissible scope of a subpoena duces tecum is a subject beyond the 
scope of this paper. Since the decisions in Boyd v. U. S., 116 U. S. 616, 6 Sup. 
Ct. 524, 29 L. ed. 746 (1885), and Hale v. Henkel, 201 U. S. 43, 26 Sup. Ct. 
370, 50 L. ed. 652 (1906), it is well established that a subpoena duces tecum 
may amount to an unreasonable search and seizure in contravention of the Fourth 
Amendment. Suffice it to say here that a subpoena duces tecum must conform 
to ceriain limitations, particularity and relevancy. The courts have been quite 
liberal in determining the validity of subpoenas. See e.g., Brown v. U. S., 276 
U. S. 134, 48 Sup. Ct. 288, 72 L. ed. 500 (1928). 

The validity of administrative subpoenas should be governed by the same rules 
as those issued in a grand jury proceeding. Investigations of the S. E. C. have 
been likened to grand jury proceedings. Wooley v. U. S., 97 F. (2d) 258 
(C. C. A. 9th, 1938), cert. den. 305 U. S. 614, 59 Sup. Ct. 74, 83 L. ed. 16 (adv. 
opp.) (1938); Consolidated Mines of California v. S. E. C., 97 F. (2d) 704 
(C. C. A. 9th, 1938). 

40 See Bartlett Frazier Co. v. Hyde, supra note 28; Andrews v. Montgomery 
Ward & Co., supra note 28. 
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Nor should the information be immune from disclosure 
if the information is sought by an inspection of the rec- 
ords on the premises of the corporation or by the submis- 
sion of reports or answers to questionnaires rather than 
by a subpana duces tecum. 

Fortunately, the way seems open for a broader inter- 
pretation of the powers of the Commission in this respect. 
A recent decision, the National Biscuit Co. case,” upheld 
the power of the Commission to compel the disclosure of 
information in a general investigation of the economic 
status of agricultural producers. The inquiry in that case 
was undertaken in compliance with a joint resolution of 
both houses of Congress, which, the court held, conferred 
upon the Commission the power to compel the submission 
of information in the conduct of such a general investiga- 
tion.” The portion of the resolution relied upon, how- 
ever, did nothing more than provide that the Commission 
should exercise all of the powers conferred upon it by the 
Federal Trade Commission Act. At the very least, the 
decision upheld the right of Congress to grant to the Com- 
mission the power of engaging in a general fact-finding 
inquiry, and it is significant that the court was not dis- 
turbed by the constitutional doubts which formerly per- 
vaded the judicial mind whenever the existence of such a 
power in the Commission was mentioned. The investiga- 
tion in the two Electric Bond and Share Co. cases,“ pre- 
viously discussed, was also of a general nature and totally 
unrelated to the quasi-judicial functions of the Commis- 
sion. The assumption that the scope of the investigation 
was within the Commission’s authority is suggestive of a 
more favorable attitude towards the Commission’s ac- 
tivities. 

The Federal Trade Commission, when engaged in an 
inquiry of this character for the purpose of accumulating 
information to be used by Congress as an aid to future 


41F. T. C. v. National Biscuit Co., supra note 17. 
42 Compare supra note 26. 
43F. T. C. v. Smith (2 cases), supra note 16. 
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legislation, is doing nothing more than might be done by 
a committee of Congress. It is, in effect, performing a 
delegable legislative function. In McGrain v. Daugh- 
erty,“* the power of a Congressional committee to sub- 
poena witnesses and require the production of papers was 
upheld by the Supreme Court on the theory that such tes- 
timony is compellable so long as it is for a “legislative 
purpose.” The wisdom of intrusting an investigation 
concerning economic conditions to an administrative body 
accustomed to dealing continuously with business prac- 
tices is obvious. Constitutional limitations properly con- 
strued do not bar the exercise of such functions by the 
Commission. Congress having the capacity of delegating 
the authority to conduct such an inquiry, there is no need 
to require a special enactment for each such investigation 
undertaken by the Commission. The terms of the Federal 
Trade Commission Act itself being ample to delegate 
such authority to the Commission, the courts should adopt 
a construction that would definitely establish the power of 


the Commission to compel the production of testimony 
and evidence in such proceedings. The Commission 
would then be equipped to fulfill the creative rdle in the 
field of general business practices that its sponsors once 
envisaged. 


II 


No discussion of the problems of investigation would 
be complete that did not take account of the procedural 
problems inherent in the exercise of the investigatory 
powers conferred. Central in such an enforcement prob- 
lem is the power to compel testimony, oral and written. 
Inextricably interwoven with this power are the consti- 
tutional safeguards contained in the Fourth and Fifth 
Amendments together with the immunity statutes which 
have been enacted for the purpose of obtaining evidence 
otherwise unavailable because of the privilege against 
self-incrimination contained in the Fifth Amendment. 


#4273 U. S. 135, 47 Sup. Ct. 319, 71 L. ed. 580 (1927). 
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The Federal Trade Commission Act, like most regu- 
latory statutes, has such an immunity provision.” It 
takes away from any witness his right to refuse to an- 
swer any question or produce any documentary evidence 
on the ground that it would tend to incriminate him, sub- 
stituting therefor the provision that “no natural person 
shall be prosecuted or subjected to any penalty or for- 
feiture for or on account of any transaction, matter, or 
thing concerning which he may testify, or produce 
evidence, documentary or otherwise, before the Commis- 
sion in obedience to a subpeena issued by it.” The Su- 
preme Court, in Brown v. Walker," sustained this type 
of immunity provision in the Act of 1893," holding it 
provided sufficient protection against subsequent prose- 
cution to deprive the witness of his constitutional privi- 
lege to withhold evidence on the ground of self-incrimi- 
nation. 

But immunity statutes are not self-operative. The 
purpose of the immunity provision is, in the succinct 
language of Justice Holmes, “to make evidence available 
and compulsory which otherwise could not be got.” “ 


45 Federal Trade Commission Act, § 9, 38 Stat. 722 (1914), 15 U. S. C. § 49 
1934). 


46161 U. S. 591, 16 Sup. Ct. 644, 40 . ed. 819 (1896). 

47 27 Stat. 443 (1893), 49 U.S.C. § 46 (1934). 

The statute, after providing that no person yee be excused from attending 
and testifying or producing books or other documents before the I. C. C. on the 
ground that the testimony or evidence might tend to criminate him or subject 
him to a penalty or forfeiture, provided: “But no person shall be prosecuted or 
subjected to any penalty or forfeiture for or on account of any transaction, 
matter or thing, concerning which he may testify, or produce evidence, docu- 
mentary or otherwise, before said Commission, or in obedience to its subpoena, 
or the subpoena of either of them, or in any such case or proceeding: Provided, 
That no person so testifying shall be exempt from prosecution and punishment 
for perjury committed in so testifying. . . .” 

The immunity statute involved in Brown v. Walker was enacted as the result 
of the decision in Counselman v. Hitchcock, 142 U. S. 547, 12 Sup. Ct. 195, 35 
L. ed. 1110 (1892), in which the Immunity Act of 1868 (15 Stat. 137, later re- 
énacted as R. S. 860) was held invalid on the ground that it did not give a wit- 
ness sufficient protection to remove the protection of the Fifth Amendment. The 
last-mentioned statute merely prohibited the giving in evidence or other use 
against the witness of -any evidence obtained from him. The Immunity Act of 
1893 has served as the foundation for all subsequent immunity provisions, which 
substantially contain the same provisions. The immunity provisions of an Ap- 
propriation Act of 1903 (32 Stat. 854, 903) extended immunity to witnesses in 
proceedings under the Interstate Commerce and Sherman Acts, using the same 
language as that contained in Act of 1893. 

48 Heike v. U. S., 227 U. S. 131, 143, 33 Sup. Ct. 226, 57 L. ed. 450 (1913). 

23 
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Thus, a witness does not obtain immunity unless he testi- 
fies under oath before the Commission in response to a 
subpena served upon him.“ Nor does a witness obtain 
immunity by giving testimony that has no substantial 
connection with the offenses for which he is subsequently 
prosecuted.” 


Must a witness claim his privilege against self-incrim- 
ination in order to acquire immunity? ‘The pertinent 
provision of the Federal Trade Commission Act does not 
mention the necessity of claiming the constitutional priv- 
ilege. The courts have differed on this question in the 
construction of the immunity clause of the Federal Trade 
Commission Act and similar provisions of other immu- 
nity statutes." Those decisions holding that the witness 
must claim his privilege against self-incrimination before 
immunity can be obtained are based upon one or both of 
two grounds. The first of these is the proposition, enun- 
ciated in many cases, that the immunity was not intended 
to be any broader than the privilege against self-incrim- 


49 Sherwin v. U. S., 268 U. S. 369, 45 Sup. Ct. 517, 69 L. ed. 1001 (1925) 
(Federal Trade Commission Act) ; Pandolfo v. Biddle, 8 F. (2d) 142 (C.C. A. 
8th, 1925) (Federal Trade Commission Act); Cannan v. U. S., 19 F. (2d) 
823 (C. C. A. 5th, 1927) (Federal Trade Commission Act). The Immunity 
Act of 1903 was supplemented in 1906 by the Act Defining the Right of Immu- 
nity (34 Stat. 798 (1906), 49 U. S. C. §48 (1934) ), which restricted the grant 
of immunity to a “natural person who, in obedience to subpoena, gives testimony 
under oath or produces evidence, documentary or otherwise, under oath.” The 
purpose of this statute was, in part, to overcome the decision in U. S. v. Ar- 
mour, 142 Fed. 808 (N. D. Ill. 1906) which held that witnesses testifying and 
producing evidence before the Commissioner of Corporations obtained an immu- 
nity; although they failed to claim a privilege against self-incrimination and 
were not subpoenaed. 


50 Heike v. U. S., supra note 46. 


51 The following cases hold that the privilege must be claimed in order to ob- 
tain immunity: U. S. v. Lee, 290 Fed. 517 (N. D. Texas 1923); aff'd 297 Fed. 
704 (C. C. A. 5th, 1924), sub nom Sherwin v. U. S., aff'd 268 U. S. 369, 45 
Sup. Ct. 517, 69 L. ed. 1001 (1925); U.S. v. Elton, 222 Fed. 428 (S. D. N. Y. 
1915) (Acts of 1903 and 1906); U.S. v. Skinner, 218 Fed. 870 (S. D. N. Y. 
1914) (Acts of 1903 and 1906); U. S. v. Heike, 175 Fed. 852 (S. D. N. Y. 
1910), aff'd 227 U. S. 131 (1913) (Acts of 1903 and 1906); U. S. v. Lay Fish 
Co., 13 F. (2d) 136 (S. D. N. Y. 1926) (Acts of 1903 and 1906); Johnson v. 
U. S., 5 F. (2d) 471 (C. C. A. 4th, 1925) (Prohibition Act); U. S. v. Mary 
Helen Coal Corp., 24 F. Supp. 50 (E. D. Ky. 1938) (National Labor Relations 
Act). Contra: U.S. v. Pardue, 294 Fed. 543 (S. D. Texas 1923) (Federal 
Trade Commission Act); U. S. v. Goldman, 28 F. (2d) 424 (D. C. Conn. 
1928) (Prohibition Act); U. S. v. Moore, 15 F. (2d) 593 (D. C. Ore. 1926) 
(Prohibition Act); U. S. v. Ward, 295 Fed. 576 (W. D. Wash. 1924 (Pro- 
hibition Act); U.S. v. Armour, supra note 47. 
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ination provided by the Fifth Amendment. The purpose 
of the grant of immunity being merely to obtain evidence 
otherwise beyond reach, and not to license crime, it is 
conceived that the grant should extend no further than 
the amendment which it was designed to replace. Since 
the judicial construction of that amendment compels a 
witness to claim his constitutional privilege against self- 
incrimination before testifying and to demonstrate the 
incriminating nature of the testimony, the statutory grant 
of immunity should be governed by the same rules. The 
second ground relied upon is the practical necessity of 
warning the government that immunity might result from 
the testimony of a witness, so that it may decide whether 
it is more important to obtain the testimony and grant 
immunity to the witness or to dispense with the testimony 
and retain the right to prosecute the witness for viola- 
tions of the law by virtue of other testimony. 

The opposing group of decisions insist that immunity 
is obtained even though the witness does not claim his 
privilege against self-incrimination, first, because the 
statutory language involved does not require a claim of 
privilege, and, second, due to the supposed absurdity of 
compelling a witness to claim a privilege which the 
statute was expressly designed to remove. 

Although both views are supported by strong argu- 
ments, the better and prevailing view is that the privilege 
against self-incrimination must be claimed as a prerequi- 
site to the acquisition of immunity. The purpose of the 
immunity provisions was to make available testimony 
that could not be compelled because of the privilege, and 
the justice and practical necessity of affording the gov- 
ernment the opportunity of making an election cannot 
be gainsaid. True, the adoption of such a rule may 
deprive the unwary witness of the benefits of the immu- 
nity provision. Yet the objection is more fanciful than 
real, for a witness in the possession of facts which might 
incriminate him is quite certain, in administrative pro- 
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ceedings, to be attended by counsel, who is at least pre- 
sumed to know the law. Nor does the rule impose any 
more hardship than the judicial construction and appli- 
cation of the Fifth Amendment.” ‘The present intent of 
Congress to extend the grant of immunity only so far as 
is absolutely necessary is, in any event, clear, since the 
provisions of the newer immunity statutes specifically 
require that a witness, to obtain immunity, must claim his 
privilege before testifying.” 

Adopting the prevailing view that the statutory im- 
munity is coéxtensive with the constitutional privilege, it 
follows that there is no immunity where there is no 
privilege. It is for this reason that the production of 
certain types of records can be compelled without raising 
an immunity problem. The question, in the words of 
Mr. Justice Hughes, turns on “the nature of the docu- 
ments and the capacity in which they are held.” * This 
limitation on immunity is most clearly enunciated with 
respect to corporate records. So far as concerns the cor- 
poration itself, it has been clear since Hale v. Henkel” 
that a corporation cannot claim the protection of the self- 
incrimination clause of the Fifth Amendment, and so 
cannot object to the production of evidence on the ground 
of self-incrimination.” The character of the records be- 


52 A witness must claim his constitutional privilege before testifying. See, 
U. S. v. Murdock, 284 U. S. 141, 148, 52 Sup. Ct. 63, 76 L. ed. 210 (1931) ; 
U. S. ex rel. Vajtauer v. Commissioner of Immigration at Port of New York, 
273 U. S. 103, 47 Sup. Ct. 302, 71 L. ed. 560 (1927); Brown v. Walker, 161 
U. S. 591, 597, 16 Sup. Ct. 644, 40 L. ed. 819 (1896); Kalbrenner v. U. S., 
11 F. (2d) 754, 756 (C. C. A. 5th, 1926), cert. den. 271 U. S. 677, 46 Sup. Ct. 
489, 70 L. ed. 1147 (1926). 

53 Securities Act, § 22 (c), 48 Stat. 86 (1934), as amended by 49 Stat. 1921 
(1935), 15 U. S. C. Supp. IV §§ 77 (v) (c) (1938); Securities Exchange Act, 
§ 21 (d), 48 Stat. 899 (1934), as amended by 49 Stat. 1379 (1935), 49 Stat. 
1921 (1935), 15 U. S. C. Supp. IV §§ 78 (u) (d) (1938); Public Utility Hold- 
ing Co. Act, §18 (e), 49 Stat. 831 (1935), 15 U. S. C. Supp. IV §§ 79 (r) (e) 
(1938) ; National Labor Relations Act, 49 Stat. 455 (1935), as amended by 49 
Stat. 1921 (1935), 29 U. S. C. Supp. IV § 161 (3) (1938) ; Federal Communica- 
tions Commission Act, 48 Stat. 1096 (1934), 47 U. S. C. Supp. IV § 409 (i) 
(1938) ; Bituminous Coal Act of 1937, 50 Stat. 86, 15 U. S. C. Supp. IV 
§ 838 (b) (1938). 

54 Wilson v. U. S., supra note 21. 

55 Supra note 37. See also Wilson v. U. S., supra note 21. 

56 However, the protection of the Fourth Amendment against unreasonable 
searches and seizures extends to corporations. Silverthorne Lumber Co. v. U. S., 
251 U. S. 385, 40 Sup. Ct. 182, 64 L. ed. 319 (1920). 
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comes important only when a corporate officer called 
upon to produce the corporate documents claims that they 
incriminate him. What immunity is obtained by a cor- 
porate officer in such a situation? 

The form of service does not affect the question.” In 
any case, the officer in possession holds the books in a 
representative capacity. In such capacity his duty to 
produce them overrides the privilege so far as the cor- 
porate records are concerned. Such records are not the 
“private papers” of the witness. In the case of cor- 
porate records, at least, the cases emphasize the nature 
of the corporation as a creature of the state and its con- 
sequent amenability to its creator, and, in the field of 
permissible Federal regulation, to the national govern- 
ment.” Such amenability cannot be subject to the whim 
of possession at the time of service of process. Even 
though the corporation has been dissolved, the records 
retain their character as the property of the corporation 
and do not furnish their custodian the right to refuse 
to produce them on the ground of self-incrimination.” 

Does the wording of the statutory immunity provisions 
compel any departure from the decisions on this question, 
and necessitate an exception to the general rule that privi- 
lege and immunity are correlative? Despite the broad 
language of section 9“ of the Federal Trade Commission 

57 The production of corporate records can be compelled either by the issuance 
of a subpoena duces tecum addressed to the corporation alone and served upon a 
corporate officer. Essgee Co. v. U. S., 262 U. S. 151, 43 Sup. Ct. 514, 67 L. ed. 
917 (1923); Wheeler v. U. S., 226 U. S. 478, 33 Sup. Ct. 158, 57 L. ed. 309 
(1913); Wilson v. U. S., supra note 21; Cf., Brown v. U. S., 276 U. S. 134, 
48 Sup. Ct. 288, 72 L. ed. 500 (1928) (officer of an unincorporated association) ; 
or by directing a subpoena duces tecum, with or without an ad testificandwm 


clause, to the officer in possession of the records. Dreier v. U. S., 221 U. S. 394, 
48 Sup. Ct. 348, 72 L. ed. 624 (1911) ; Hale v. Henkel, supra note 37. 

58 The concept of “private papers” appears constantly in the cases, but its effect 
and significance are far from clear. On the one hand the expression is some- 
times used to denote records over which the state does not possess a general 
visitorial power of inspection; frequently, however, it is used to describe docu- 
ments which are considered the property of one person rather than of another. 

59 See Hale v. Henkel, supra note 37; Wilson v. U. S., supra note 21; Essgee 
Co. v. U. S., supra note 55; Bartlett-Frazier Co. v. Hyde, supra note 28. 

60 Wheeler v. U. S., supra note 55; Grant v. U. S., 227 U. S. 74, 33 Sup. Ct. 
190, 57 L. ed. 423 (1913). 

61 38 Stat. 722, 15 U. S. C. 49; supra note 3. 
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Act, which extends the immunity to “any transaction, 
matter or thing, concerning which he (the witness) may 
testify or produce evidence, documentary or otherwise, 
before the Commission in obedience to a subpena issued 
by it”, (italics supplied) the grant of immunity should 
be construed to extend only so far as the privilege against 
self-incrimination. The decisions construing immunity 
provisions of other statutes have followed this reasoning 
and are believed to represent sound law. 

Since the production of corporate records is of little 
value unless they are identified, it is apparent that the 
custodian must, in some cases, render oral testimony in 
connection with their production. The doctrine of 
Heike v. United States,” which requires that testimony 
must have some substantial connection with a criminal 
offense if it is to confer immunity, has a bearing upon 
this situation. The mere identification by a corporate 
officer of corporate records does not have the effect of 
enabling him to acquire an immunity from prosecution 
for offenses with which his testimony has little, if any, 
connection.” Of course, should the witness give addi- 
tional testimony substantially connecting him with a crim- 
inal offense, he obtains an immunity from prosecution, 
provided that the privilege was claimed before the testi- 
mony was given. 

Corporate records, however, are not the only docu- 
ments whose nature and the capacity in which they are 
held permit their compulsory production without con- 
ferring immunity. Thus, public documents must be 
produced by the official in possession though they serve 
to incriminate him.“ His official duty and the character 
of the records negate any personal privilege. 

The principle likewise applies to records required by 


62 227 U. S. 131, 33 Sup. Ct. 226, 57 L. ed. 450 (1913). 
63 U, S. v. Illinois Alcohol Co., 45 F. (2d) 145 (C. C. A. 2d, 1930), cert. den. 
282 U. S. 901; U. S. v. Lay Fish Co., supra note 49. 


64 See Wilson v. U. S., supra note 21 at 380 and cases cited; State v. Farnum, 
73 S. Car. 165, 53 S. E. 83 (1905). 
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law to be made and preserved for the purpose of fur- 
nishing information of transactions subject to govern- 
mental regulation. In Wilson v. United States, Mr. Jus- 
tice Hughes, after reviewing numerous cases, stated: °° 
The fundamental ground of decision in this class of cases, is 
that where by virtue of their character and the rules of law 
applicable to them, the books and papers are held subject to 
examination by the demanding authority, the custodian has no 
privilege to refuse production although their contents tend to 
criminate him. In assuming their custody he has accepted the 
incident obligation to permit inspection. 

The immediate issue was the production of corporate 
records but subsequent cases in the lower courts have 
given effect to its broader implications. Thus, in United 
States v. Mulligan,” the court held that records kept 
pursuant to the Lever Act were not the “private papers” 
of an individual, but papers of a “quasi-public” nature, 
the maintaining of which the defendant had assumed as 
a condition of doing business. The acceptance of such a 
condition constituted a waiver of his constitutional privi- 
lege. Similarly, under the Harrison Act,” in denying 
a motion by an individual for the return of required rec- 
ords which had been retained by government agents in 
the course of an authorized inspection, the decision af- 
firmed the principle that the duty to keep the records 
was superior to the constitutional privilege.” 

In Bartlett Frazier Co. v. Hyde,” the plaintiff claimed 
that the administrators of the Grain Futures Act” vio- 
lated the Fourth Amendment in searching their records 
and books and in requiring reports of their contents. 
The Seventh Circuit Court of Appeals rejected the con- 
tention on the ground that disclosure must be made where 
the public interest requires it. Indeed, the court stressed 


85 See supra note 21 at 381. 

66 268 Fed. 893, 895 (S. D. N. Y. 1920). 

87 38 Stat. 785 (1914), as amended by 40 Stat. 1130, 42 Stat. 298; 26 U. S. C. 
§ 1040 (1934); 26 U. S. C. Supp. IV § 1383 (1938). 

68 U. S. v. Sherry, 294 Fed. 684 (N. D. Ill. 1923). 

69 Supra note 28. 

70 42 Stat. 998; 7 U. S.C. $1 (1934). 
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the fact that the rule aplied in the absence of any charge 
of violation of law and whether or not the business was 
“charged with a public interest”, citing income tax cases. 

The significance of these cases lies in the fact that the 
principle applies to any “person” subject to the require- 
ments, whether corporation, association, partnership, or 
individual. While this doctrine has received no discus- 
sion in the Federal Trade Commission cases, it is ques- 
tionable whether the principle would extend to informa- 
tion requested by the Commission in the course of a 
general fact-finding inquiry. The principle relates ra- 
ther to special types of information indispensable to the 
regulatory authority conferred, such as information re- 
lating to “wages, hours, and other conditions and prac- 
tices of employment” under the Fair Labor Standards 
Act of 1938," which incorporates by reference sections 
9 and 10 of the Federal Trade Commission Act. The 
production of records kept pursuant to duly authorized 
regulations of this type could, therefore, be compelled 
without conferring immunity. 

Examination of the books of unincorporated associa- 
tions and partnerships is frequently necessary in the 
course of an investigation. What then of immunity? Do 
the rules governing the production of corporate and re- 
quired records extend to such a situation, or should the 
decision be controlled by other considerations? The Su- 
preme Court has held that an unincorporated labor 
union, possessing most of the attributes of a corporation, 
has the capacity to sue and be sued in its own name.” 
But that decision was based on the rights conferred upon 
labor unions by federal statutes, and is not regarded as 
affecting a general change in the status of unincorporated 
associations.” It does indicate, however, that a labor 


7152 Stat. 1060 (1938); 29 U. S. C. Supp. IV § 201 (1938). 

72 United Mine Workers v. Coronado Coal Co., 259 U. S. 344, 42 Sup. Ct. 
570, 66 L. ed. 975 (1922). 

73.U. S. and Cuban Allied Works & Engineering Corporation vy. Lloyds, 291 
Fed. 889, 891, 892 (S. D. N. Y. 1923). 
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union will be treated in the same manner as a corporation 
in many respects, including the application of immunity 
statutes. This conclusion is strengthened by the statement 
in United States v. New York Live Poultry Chamber of 
Commerce," that the production before a grand jury of 
books of a labor union by their custodian “was a duty 
imposed upon the defendant which he could not evade 
under the rule in Hetke v. United States” . . . and other 
cases.” ™ 

Whether this principle extends to other types of un- 
incorporated associations is questionable. In Brown v. 
United States,"’ the Supreme Court refused to pass on the 
availability of the privilege against self-incrimination to 
an officer of an unincorporated association who was called 
upon to produce records of the association before a grand 
jury. The opinion denied the claim of privilege on the 
ground that the defendant failed to show that the records 
contained any incriminating matter. The decision in 
United States v. Invader Oil Co.” is somewhat more de- 
cisive, for in that case an officer of an unincorporated 
association, which was a subsidiary of certain corpora- 
tions, was held to be entitled to no greater privilege 
against self-incrimiation than the officer of a corporation. 
The association officer would thus obtain no immunity 
according to the prevailing construction of immunity 
statutes.” 

It is not clear, on principle, why the visitorial power of 
the government over corporations should not extend to 
associations engaged in extensive business activity, though 


74 34 F. (2d) 967 (S. D. N. Y. 1929). 

75227 U. S. 131, 33 Sup. Ct. 226, 57 L. ed. 450 (1913). 

76 Jd. at 968. 

77 276 U. S. 134, 48 Sup. Ct. 288, 72 L. ed. 500 (1928). 

785 F. (2d) 715 (S. D. Cal. 1925). 

79 This view was applied to an “investment trust” by dictum in Mulloney v. 
U. S., 79 F. (2d) 566, 577 (C. C. A. Ist, 1935). 

The problem was mentioned, but not answered in Corretjer v. Draughon, 88 
F. (2d) 116 (C. C. A. Ist, 1937) (political party), and U. S. v. Lee, 290 Fed. 
517 (N. D. Texas 1923), aff'd sub nom Sherwin v. U. S., 297 Fed. 704, aff’d 
268 U. S. 369, 45 Sup. Ct. 517, 69 L. ed. 1001 (1925) (common law trust). 
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technically unincorporated. In this connection a state- 
ment in Hemphill v. Orloff,” is significant: 


Whether a given association is called a corporation, partner- 
ship, or trust, is not the essential factor in determining the 
powers of a state concerning it. The real nature of the organi- 
zation must be considered. If clothed with the ordinary func- 
tions and attributes of a corporation, it is subject to similar 
treatment. 

The records of such an association are no more “private 
papers” than those of a corporation, and the official 
having their custody does not occupy a position essentially 
different from that of a corporate officer having posses- 
sion of corporate records. ‘The probability is strong, 
however, that the decision as to whether unincorporated 
associations (and their officials) should be entitled to 
the constitutional privilege and the correlative immunity 
will be determined by the nature of the association in- 
volved in each case. The record-keeper of an association 
whose business activity is limited in extent and which 
bears little resemblance to a corporation doubtless will 
be permitted to claim immunity as a result of his pro- 
duction of the association’s records. But the record- 
keeper of an association in the nature of a Massachusetts 
trust or an investment trust, which engages in extensive 
business activities, will be subject to the same principles 
that govern the immunity of corporate officials. 

There has been little judicial discussion of the status 
of partnership records and the extent of the constitutional 
privilege and statutory immunity of the partner produc- 
ing such records under compulsion. United States v. 
Brasley,” a district court decision, is the only federal 
opinion that considers the question. In that case a sub- 
pena duces tecum, requiring the production of part- 
nership records before the grand jury, was served upon 
one of the partners. The collection of the records was 
carefully supervised by the process servers, who took 


80 277 U. S. 537, 550, 48 Sup. Ct. 577, 72 L. ed. 978 (1928). 
81 268 Fed. 59 (W. D. Pa. 1920). 
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possession of them before leaving the partnership estab- 
lishment. The court required the government to return 
the records and prohibited the use of any copies of the 
records in the prosecution. The court grounded its de- 
cision on both the Fourth and Fifth Amendments, but it is 
impossible to escape the conclusion that the court was 
chiefly concerned with the manner in which the records 
were obtained. The character of the records and the ca- 
pacity in which they were held was important only 
insofar as it rendered the search and seizure an unreason- 
able one. In discussing the latter question, however, the 
court commented on the status of the records: (p. 63) 


The court must find that the production of the books and 
papers of the petitioners was compulsory. Indeed, the evidence 
justifies a finding that there was a seizure of the books and 
papers by officers of the Department of Justice. They were the 
private documents of the three petitioners. No one of them had 
any greater right therein than each of the others... .* 

The language stressing the “private nature” of the 
records bears significantly on the right of a partner to 
refuse production because of his constitutional privilege 
against self-incrimination. The scope of the privilege in 
turn governs the immunity obtained by their compulsory 
production. The character of the records is decisive. If 
they are “private” in the sense that no absolute duty 
exists to produce them for governmental inspection, such 
a privilege does exist. To the extent that the government 
possesses a visitorial power over partnerships engaged in 
the transaction of interstate business, the partner having 
custody of the records has an absolute duty to produce 
them, and he cannot refuse to do so merely because of 
their tendency to incriminate him. The visitorial power 
of the government over business partnerships may vary, 
as in the case of unincorporated associations, with the 
different types of partnership organizations involved and 
their similarity or dissimilarity to corporations. It is to 
be anticipated, however, that there will be an inclination 


82 Td. at 63. 
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to class partnerships in the same category as individuals 
except in the case of a partnership transacting business 
on essentially the same scale as a corporation normally 
does. Such a partnership may be assimilated to a cor- 
poration. 

Whatever rule the courts eventually may adopt with 
respect to the partner called upon to produce partner- 
ship records, the non-producing partners should obtain 
no immunity from the compulsory production of part- 
nership records. The non-producing partner is under no 
compulsion. Furthermore, the terms of the Federal 
Trade Commission Act and other immunity statutes, 
which extend immunity only to one who testifies or pro- 
duces documentary evidence, strengthen the view that the 
non-producing partner obtains no immunity. 

The principles applicable to the privilege of an in- 
dividual whose personal records are in the hands of a 
third party bolster this conclusion. The third party can- 
not refuse to produce such records on the ground that it 
would incriminate another.** The privilege is personal 
to the witness. The individual is privileged with respect 
to the producing of his records but not as to their pro- 
duction by others. Johnson v. United States** held that a 
defendant’s personal records legally in the hands of his 
trustee in bankruptcy were not privileged. So, likewise, 
in Fuller v. United States," the defendant’s personal 
records could be lawfully subpcenaed when found in the 
possession of a third party. If the individual, therefore, 
is not privileged as to his own records in the hands of 
others, the non-producing partner should have no privi- 
lege as to partnership records. The decision as to the 
status of partnership records should not affect adversely 
this reasoning. If such records in certain circumstances 

83 Wilson v. U. S., supra note 55; Grant v. U. S., 227 U. S. 74, 33 Sup. Ct. 
190, 57 L. ed. 423 (1913) ; see McMann v. Engel, 16 F. Supp. 446, 448 (S. D. 
N. Y. 1936), aff'd McMann vy. S. E. C., 87 F. (2d) 377 (C. C. A. 2d, 1937). 

84228 U. S. 457, 33 Sup. Ct. 572, 57 L. ed. 919 (1912). 


85 31 F. (2d) 747 (C.C. A. 2d, 1929) ; cert. den. 280 U. S. 556; Cf. Burdeau 
v. McDowell, 256 U. S. 465, 41 Sup. Ct. 574, 65 L. ed. 1048 (1921). 
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should be held legally assimilable to corporate records, 
the non-producing partner clearly would have no privi- 
lege. 

There can be little doubt that an individual in posses- 
sion of his own records could successfully claim immu- 
nity if he were compelled to produce them, assuming, 
of course, that they contained incriminating matter. He 
could not, however, make such a claim as to records kept 
pursuant to the requirements of a valid law. 

This brief survey should serve to indicate the con- 
trolling factors in the solution of problems of immunity 
that arise in the course of an investigation. No adminis- 
trative body can afford to ignore such problems. Nor 
can it neglect the various judicial limitations on the gen- 
eral powers of investigation that were discussed in the 
first part of this paper. These limitations were criticized 
and the pertinent considerations suggesting a broader in- 
terpretation were indicated. ‘These restrictions account 
largely for the failure of the Commission to make full 
use of its general powers of investigation. Recent deci- 
sions indicate a more tolerant attitude towards the exer- 
cise of such powers by administrative agencies. The need 
for continuous inquiry into the management, organiza- 
tion, and practices of corporations engaged in interstate 
commerce has not lessened since 1914. The Commission 
should now have the opportunity to justify the high 
hopes engendered by its creation. 
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ENACTED IN 1918 UPON RECOMMENDATION OF THE 
COMMISSION 


The importance of foreign trade was recognized by 
the Commission early in its career as an administrative 
agency. In the summer of 1915 public hearings were 
held by the Commission in sixteen cities throughout the 
country, to which were invited manufacturers, exporters 
and others interested in export trade. Thousands of per- 
sons and firms were circularized to obtain data on the 
subject, and a study was made of cartels, syndicates and 
combinations in foreign countries. As a result of this 
inquiry, the Commission published a two-volume report 
on “Coéperation in American Export Trade” in 1916.’ 
This report presented a picture and a prophecy now con- 
firmed by experience: 


In view of the convulsive effect of the present war on the com- 
merce of the world and of the difficulty that will result after the 
treaties of peace, the Commission has deemed it its duty to com- 
plete, with all possible dispatch, an investigation of the obstacles 
which have heretofore confronted American manufacturers and 
producers in world markets, and recommend such legislation by 
Congress as will best enable them to at least hold their ground in 
the fierce commercial struggle that seems imminent after the war 
is over. 

The economic map of the world is being remade. The business- 
men of the world are seeking to forecast conditions and to read- 
just affairs to the greatest advantage. The next few years con- 
tain possibilities of as far-reaching and enduring consequence to 
American industry, commerce and finance as perhaps any years 
in the history of the country.’ 


1 Report on Codperation in American Export Trade, FepERAL TrapE Com- 
MISSION, 1916, 2 vols. 


2 Tbid., Vol. 1, p. 11. 
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The Commission called attention to the fact that com- 
binations or cartels were very common in foreign coun- 
tries, in some cases encouraged or subsidized by foreign 
governments, and that: 


It thus results from the conditions of the organization of in- 
dustry abroad and at home that in the great foreign commercial 
countries American companies must often compete separately 
against combinations of foreign producers and must often sell 
separately to combinations of foreign buyers.® 


To meet this situation and to enable American exporters 
to sell in foreign markets on more nearly equal terms 
with their foreign competitors, a law entitled “An Act to 
Promote Export Trade” was passed by the Federal Con- 
gress on April 10, 1918. Administration thereof was 
entrusted to the Federal Trade Commission. 

The law provides that nothing in the Sherman Act:° 


shall be construed as declaring to be illegal an association entered 
into for the sole purpose of engaging in export trade and actually 
engaged solely in such export trade, or an agreement made or 
act done in the course of export trade by such association, pro- 
vided such association, agreement, or act is not in restraint of 
trade within the United States, and is not in restraint of the ex- 
port trade of any domestic competitor of such association: And 
provided further, That such association does not, either in the 
United States or elsewhere, enter into any agreement, under- 
standing, or conspiracy, or do any act which artificially or inten- 
tionally enhances or depresses prices within the United States of 
commodities of the class exported by such association, or which 
substantially lessens competition within the United States or 
otherwise restrains trade therein. 


Export trade is specifically defined in section one of 
the act, and the word “association” is defined as: 


any corporation or combination, by contract or otherwise, of two 
or more persons, partnerships, or corporations. 


The law states further that nothing contained in the 
Clayton Act:° 


shall be construed to forbid the acquisition or ownership by any 
corporation of the whole or any part of the stock or other capital 


3 Ibid., Vol. 1, p. 373. 

440 Stat. 516 (1918), 15 U. S. C. §§ 61, 65 (1934). Legislative and biblio- 
graphical references are covered in Bibliography, infra p. 671. 

526 Stat. 209 (1890), 15 U. S. C. §§ 1-7 (1934). 

6 38 Stat. 730 (1914), 15 U. S. C. §§ 12-27 (1934). 
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of any corporation organized solely for the purpose of engaging 
in export trade, and actually engaged solely in such export trade, 
unless the effect of such acquisition or ownership may be to re- 
strain trade or substantially lessen competition within the United 
States. 


Section four of the act states that the prohibition against 
unfair methods of competition contained in the Federal 
Trade Commission Act: * 






























shall be construed as extending to unfair methods of competition 
used in export trade against competitors engaged in export trade, 
even though the acts constituting such unfair methods are done 
without the territorial jurisdiction of the United States. 

Under section five, associations formed under the law 
shall file with the Commission certain reports and state- 
ments, together with copies of their organization papers, 
and thereafter annual reports shall be required. The 
association shall also furnish: 





such information as the Commission may require as to its or- 

ganization, business, conduct, practices, management, and relation 

to other associations, corporations, partnerships, and individuals. 

If the Commission shall have reason to believe that the 

law has been violated, certain procedure is set out in 
section five, to the end that the Commission may: 


make to such association recommendations for the readjustment 
of its business, in order that it may thereafter maintain its or- 
ganization and management and conduct its business in accord- 
ance with law. 
If the association fails to comply with the recommenda- 
tions, the Commission shall refer its findings and rec- 
ommendations to the Attorney General of the United 
States, for such action as he may deem proper. 

In actual operation, procedure under the law has been 
very simple.* Organization papers, agreements, and re- 
ports are filed and the Commission keeps in touch with 
association operation. Objection may be made to docu- 
ments or practices, and inquiries are conducted in case of 






738 Stat. 717 (1914), 15 U. S. C. §§ 44-51 (1934). 


8 Foreign Trade Series No. 2, Practice and Procedure under the Export Trade 
Act, Federal Trade Commission, 1935. 
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complaint; but so far adjustments have been made with- 
out a formal order to cease and desist. In no case has the 
Commission referred its findings to the Attorney General 
for further action; there has therefore been no litigation 
in the courts. 


ASSOCIATIONS FORMED UNDER THE LAW 


The first associations to be formed were the lumber 
exporters, the copper and steel associations, exporters of 
machinery, pipe fittings and valves, railway equipment, 
phosphate rock, chemicals, paper, furniture, buttons, elas- 
tic webbing, and a number of exporters of foodstuffs. 
Some of the groups were organized for the purpose of 
selling goods to the allies during the World War. 


The sulfur and rubber groups were formed in 1922, and 
in 1923 abrasives, railway tires and springs, naval stores, 
and corn products, were added to the list. In 1924 associa- 
tions were formed to ship cotton linters and flour; in 
1925, California dried fruit, barrel staves, and railway 
brake beams. In 1926 the second copper association was 
formed, also groups to ship salmon and screws. In 1927 
the second dried fruit association was added, and groups 
to sell plywood, doors, zinc, and flour. In 1928 the second 
steel association was organized (the first steel group with- 
drew in 1923 but some of the same members joined the 
second), also associations to ship fresh fruit, rice, and 
sardines. In 1929 the petroleum associations were added, 
as well as the metal lath, abrasives, rice and two lumber 
associations. In 1930 the textile groups were formed, two 
lumber associations, the carbon black association, and a 
group to ship grapefruit; in 1931 another lumber group, 
the electrical association, and a railway signal association. 
In 1932 the shook exporters were organized. No groups 
were formed in 1933 or 1934. In 1935 associations were 
formed to ship carbon black, plywood, fruit, and wood 
naval stores. In 1936 box shooks, plate glass, alkali 
(California) and dried prunes, were added to the list; 

24 
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in 1937 fresh fruit, rice from the southern states, and the 
iron and steel scrap association which operated only a 
few months. In 1938 the potash association was formed, 
and in 1939 a wood naval stores association containing 
some of the same members as the first wood naval stores 
group, also associations to export pencils and California 
rice. An electrical association filed papers in January, 
1940. 

Generally speaking, semi-manufactured products have 
lent themselves more readily to export trade act organi- 
zation, since they may be standardized and sold under 
general rules as to quality and quantity. Some specialized 
products, however, have been sold to advantage, with 
due regard for trade-marks and brands developed by in- 
dividual members. Agricultural products may be ex- 
ported by such associations, although in some cases ex- 
porters of farm products have organized under the sister 
cooperative acts. 

The association lists show some changes each year.’ 
The number of groups has varied from forty-three in 
1920 to a high point of fifty-seven from 1929 to 1931. It 
dropped during the depression years to forty-three in 
1935, forty-five in 1936 and 1937, forty-four in 1938, 
and there are now forty-six associations on the Commis- 
sion’s list..° Four associations have been in operation 


9 Sere ANNUAL REPORTS OF THE FEDERAL TRADE CoMMISSION, 1918-1939. 


10 Associations filing papers with the Federal Trade Commission at the time 
this article was written: 
American Box Shook Export Association, Washington, D. C. 
American Hardwood Exporters, Inc., New Orleans. 
American Paper Exports, Inc., New York City. 
American Provisions Export Co., Chicago. 
American Soda Pulp Export Association, New York City. 
American Spring Manufacturers Export Association, New York City. 
American Tire Manufacturers Export Association, New York City. 
California Alkali Export Association, Los Angeles. 
California Dried Fruit Export Association, San Francisco. 
California Prune Export Association, San Francisco. 
California Rice Exporters, San Francisco. 
Carbon Black Export, Inc., New York City. 
Cement Export Co., Inc., New York City. 
Copper Exporters, Inc., New York City. 
Douglas Fir Export Co., Seattle. 
Durex Abrasives Corporation, New York City. 
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since the first year the law was passed; these and seven 
others have been in active operation for twenty years; 
and twenty-five associations have been in continuous 
operation for the past ten years. 

The groups now represent four hundred and forty- 
three mills, mines and factories, scattered throughout the 
United States, and shipping to all parts of the world. 


VALUE OF THE PRODUCTS EXPORTED ™ 


The value of the products exported under the act shows 
wide variation, from a low point of $91,180,000 in 1921 
to a high point of $724,100,000 in 1929 (including in 
that year exports by the petroleum associations, since 
dissolved, and the copper association which is not now 
operating). Exports then dropped to $137,685,000 in 
1935, improving in 1936 to a total of $149,296,525, and 
in 1937 to $197,875,832. Exports in 1938 totaled $161,- 
244,820. 


Electrical Apparatus Export Association, New York City. 
Electrical Export Corporation, The, Wilmington, Del. 

Export Screw Association of the U. S., Providence, R. I. 
Florida Hard Rock Phosphate Export Association, Savannah, Ga. 
General Milk Co., Inc., New York City. 

Goodyear Tire & Rubber Export Co., The, Akron, O. 
Grapefruit Distributors, Inc., Davenport, Fla. 

International Wood Naval Stores Export Corporation, Gulfport, Miss. 
Metal Lath Export Association, The, New York City. 
Northwest Dried Fruit Export Association, Portland, Ore. 
Pacific Forest Industries, Tacoma, Wash. 

Pacific Fresh Fruit Export Association, San Francisco. 

Pencil Industry Export Association, New York City. 
Phosphate Export Association, New York City. 

Pipe Fittings and Valve Export Association, The, Philadelphia. 
Plate Glass Export Corporation, Pittsburgh. 

Potash Export Association, Inc., New York City. 

Redwood Export Co., San Francisco. 

Rice Export Association, New Orleans. 

Rubber Export Association, The, Akron, O. 

Shook Exporters Association, Memphis, Tenn. 

Signal Export Association, New York City. 

Steel Export Association of America, The, New York City. 
Sugar Export Corporation, New York City. 

Sulphur Export Corporation, New York City. 

Textile Export Association of the U. S., New York City. 
United States Alkali Export Association, Inc., New York City. 
United States Handle Export Co., The, Piqua, O 

Walnut Export Sales Co., Inc., Kansas City, Kans. 

Walworth International Co., New York City. 


11 Totals covered in ANNUAL REPORTS OF THE FEDERAL TRADE COMMISSION 
each year. 
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The value of the Webb-Pomerene law, however, can- 
not be measured in dollars and cents. The most successful 
years were not those in which the exports reached the 
highest figures. The real measure of success was achieved 
in the period of depression when totals were smaller but 
exporters, beset by trade restrictions and unsettled mar- 
kets abroad, were still able to continue their organization 
and to ship to foreign countries through their codperative 
agreements. A number of associations have reported that 
during these past ten years their members could not have 
exported without association action. 


SERVICES RENDERED BY THE ASSOCIATIONS 


Some associations purchase the members’ products for 
the purpose of selling them to foreign buyers at terms 
agreed upon by the members. In others, the association 
serves as a central selling agent for its members, taking 
orders, negotiating sales and handling the shipment of 
the goods. This second type of association is perhaps the 
most economical, with greater saving on selling expense, 
and is of especial advantage to members that have not 
developed exportation or cannot afford to ship individ- 
ually. In other groups, however, the members have al- 
ready established foreign departments and _ contacts 
abroad; the association then directs the sales of these 
departments under association agreements. These meth- 
ods of operation may also be combined, the association 
selling for the members in some markets where the trade 
is new or of smaller value, and the members selling in- 
dividually in others where the business is more firmly 
established. 


Most of the associations have become incorporated, 
under state laws, for their own convenience, although the 
law does not require it. Usually they operate on an 
expense basis, the profits accruing to the individual mem- 
bers; but in some groups there is provision for a division 
of profits among the membership, periodically, on the 
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basis of shipments by each, or stockholdings. Capital 
stock is held by exporting members and is therefore not 
sold in the open market. 

Association offices are maintained in this country and 
abroad. Special agents are appointed to exploit the mem- 
bers’ products in foreign countries, especially introducing 
them into new markets. Joint advertising and joint 
trade-marks may be used; or the members’ brands and 
patented goods promoted. The goods may be standard- 
ized as to size, content, or quality; and inspection service 
maintained to enforce the standards required. Service 
of this sort is a valuable basis for settlement of claims 
and adjustment of disputes with foreign buyers. 

The members may agree upon price, terms and sales 
policies for export shipment, adopting uniform contract 
forms. In some cases a minimum price is fixed; in others 
members are free to quote individually but agree to 
advise the association of any change in price. More often 
the price is finally determined by the foreign agent of 
the association, varying in different markets to meet the 
local conditions. Credits range according to market 
practices and the standing of customers, but usually the 
foreign buyer demands longer credit terms than are cus- 
tomary in the domestic market. At times the associations 
have operated for months without payment, under foreign 
exchange regulations, allowing the funds to accumulate 
and eventually liquidating over a further period. Cur- 
rent changes in foreign tariffs or trade restrictions abroad 
are reported by the association offices for the benefit of 
the members. 

In some cases the associations divide their export 
business among the members in predetermined propor- 
tions or quotas. For this purpose the capital stock hold- 
ings of the members may serve as a basis, or the volume 
of export business over some past period, or periodical 
reports by the members as to amounts available for ex- 
port during a future period. Some quota systems are 
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complicated, including consideration of quality as well 
as quantity, shipping and loading facilities, and other 
export factors. Provision is usually made for an adjust- 
ment of quotas to meet changing conditions. 

The association may effect economy, for the benefit of 
the members, by consolidating the shipments and nego- 
tiating for freight rates, cargo space and insurance on 
a quantity basis. If necessary the goods may be held in 
storage, in this country or abroad, to prevent a glut in 
any one market; this is especially useful in case of sea- 
sonal products that may come on the market at one time 
of the year. As a rule the associations are formed for the 
purpose of shipping regularly, year in and year out; 
and the foreign offices are established with that in mind. 
But in a few cases the association operates only when 
there is a surplus for which there is no sale in this coun- 
try. 

Some associations are formed broadly for shipment to 
all parts of the world outside of the United States; others 
for only certain markets to be agreed upon by the mem- 
bers. Some sell a limited number of the members’ prod- 
ucts, or consider only large orders that may be sold to 
advantage abroad. On some goods the foreign purchaser 
demands a lower price and is willing to take an inferior 
grade in order to buy within his means; in others the 
specifications required in foreign markets are entirely 
different from those in use in this country. Goods must 
be packed more securely for foreign shipment in order 
to withstand handling and transshipment and to meet re- 
quirements abroad. 

As was anticipated by the Commission before the law 
was passed, these associations are not only selling in 
competition with foreign cartels, but they are selling to 
foreign purchasing combines which would be in a posi- 
tion to play out one exporter against another if the mem- 
bers were selling individually. The foreign buying office, 
however, is accustomed to group action and prefers to 
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deal with a central organization that may present at one 
time and place all the products available for export by 
a number of member mills, and may fill the orders more 
promptly and uniformly than could any one of the mills. 


FUTURE OF THE WEBB-POMERENE LAW 


The ups and downs of Webb law operation have been, 
and probably will be in the future, vitally affected by 
war conditions. The act came into operation during the 
closing chapter of the World War. It was used to some 
advantage in furnishing products for the use of the allies, 
notably metals and foodstuffs; these functions may be 
repeated if the present war in Europe is continued. Dur- 
ing the reconstruction period, there was great demand 
for American products abroad; not only were the surplus 
war stocks absorbed, but large orders were placed to 
complete rebuilding plans. The present war too will be 
followed by reconstruction plans and an inevitable read- 
justment of world trade, through which the Webb law 
associations must pass. 


The necessity for self-sufficiency in case of future wars, 
led to important changes in European production and 
trade. Certain industries have been built up during the 
past twenty years through subsidies and regulation, tariffs 
have been imposed, and imports of these products from 
the United States have been lessened. This too has af- 
fected Webb law exports. The depression period, as an 
aftermath of war, appeared first in foreign countries and 
was met by the governments with regulations looking 
toward a lowering of prices and a decrease of imports 
in order to prevent violent fluctuation in exchange. Con- 
trol of exchange and other trade restrictions had very 
serious effects upon American exports. Internal disturb- 
ances in the South and Central American countries, and 
the Sino-Japanese conflict in the Orient, necessitated 
further shifts in American exports. This was especially 
true in the case of export associations on the west coast 
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that had built up a profitable business in China and now 
found that market closed. On the other hand, war clouds 
gathering in Europe increased the demand for some 
classes of American goods, and again there were shifts 
in exports across the Atlantic. 


It is too early to estimate the effect of the present 
European war upon the export associations. Doubtless 
there are some products that will be needed by the bel- 
ligerent countries and which may be shipped under the 
terms of the Neutrality Act; but many adjustments will 
be necessary. Some products that have been shipped to 
the countries now at war are not included on the lists 
of “essentials” that may now be purchased. There are 
other products that may be needed in quantities not here- 
tofore available for export from this country. Transpor- 
tation facilities are in a state of reorganization; new 
financing and credit plans must be devised. In the mean- 
time there is an opportunity for development of trade 
with our “good neighbors” on the south to replace prod- 
ucts that they have heretofore purchased in Europe and 
cannot now obtain from the countries at war. 


There is therefore renewed interest in the Webb-Pom- 
erene law today. The association type of organization 
is uppermost in the minds of exporters because no one 
company, however well equipped, can solve the problems 
that now confront our industries and exporters. Asso- 
ciations that are already formed and in operation have 
the advantage, since in forming a new group, sometimes 
weeks or months of negotiation and readjustment are 
necessary before plans may be put into operation. Only 
two new associations have been completely formed since 
the beginning of the war in September 1939, but a num- 
ber are under consideration and further announcements 
may be expected during the coming year. 

[Eprtor’s Note.—As this issue was going to press, the Federal 


Trade Commission announced, on February 3, 1940, ““Recommenda- 
tions for the readjustment of the business of Pacific Forest Industries, 
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an export trade association.” This order (full text of which may be 
obtained from the Commission) seems to state a new interpretation 
of the law, with far-reaching effects. Under the association by-laws 
and contracts, the members had agreed “not to accept any future ex- 
port orders, but to transmit and turn the same over to the associa- 
tion” and associate members agreed that they would “not sell or offer 
for sale directly or indirectly any plywood for export, except through 
said association.” These provisions are held to be in restraint of the 
trade of American exporters desiring to purchase plywood for resale 
in export trade. The Commission directs that the by-laws and agree- 
ments be rescinded or amended, and further, that the association shall 
not “fix or prescribe prices, terms or conditions of sales to or by 
American exporters of plywood produced by its members, or take any 
other action designed to prevent or restrict such sales.” | 





FEDERAL TRADE COMMISSION PRICE CONSPIRACY 
CASES—1935-1939 


ROSS R. GUTHRIE 
Member of the District of Columbia Bar 


Since the passing of the N.R.A. in 1935, there has been a reém- 
phasis* of antitrust prosecution against trade associations and groups 
of business competitors acting concertedly without formal organiza- 
tion. While the Department of Justice? has been the fountain-head 
of this spurt of activity, the Federal Trade Commission has noticeably 
increased its number of similar proceedings.* The Department of 
Justice proceeds in the Federal courts under sections 1 and 2 of 
the Sherman Act ;* the Commission holds its own proceedings under 
section 5 of the Federal Trade Commission Act.’ The Commission 
cases of this order may be roughly classified under three heads de- 
pending upon the type of conspiracy attacked. 


Types oF CONSPIRACY CASES 


Under the first heading would fall cases against groups of manu- 
facturers or producers whose concerted efforts are directed at main- 
taining and enhancing the price of the article they produce. Their 


interest is in selling price because in the spread between it and cost 
lies their profit. By any number of methods they attempt to elim- 
inate competition as the determinant of price, and the incidents of 
sale which reflect themselves ultimately in price, and to substitute 
an agreement among themselves.® 

Quite distinct is the second classification comprising cases against 
groups of dealers or distributors acting concertedly to monopolize 
the distribution of a product within the area and scope of their 
operations. Such groups, while always interested in price levels, 
are primarily concerned with the maintenance and enlargement of 
their relative positions in the chain of distribution. The profits 
of their members usually depend upon the margin or commission 
involved rather than upon the absolute level of the price. Accord- 


1 Message from the President of the United States transmitting Recommenda- 
tion Relative to the Strengthening and Enforcement of the Antitrust Laws. 
75th Cong., 3d Sess., Sen. Doc. No. 173. 


2 Announcement to the Press by the Attorney General, May 18, 1938. 


8 ANNUAL Report F. T. C, for year ended June 30, 1938 at p. 5. ANNUAL 
Report F. T. C. for year ended June 30, 1939 at p. 41. 


450 Stat. 693, 15 U. S. C. § 1; 26 Stat. 209, 15 U. S.C. § 2. 

© 52 Set. 111, 15 U. S. C. § 4. 

® Typical case, Butter Tub Manufacturers Council, F. T. C. Docket 2650. 
[ 620 ] 
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ingly, their aim is to see that the business done is carried on 
through them rather than through competing channels.” 

The third classification consists of cases against groups whose 
efforts fit into neither of the preceding two, nor into any but a mis- 
cellaneous class. Their varied activities follow unique patterns 
because of the unusual objectives sought.* 

In this triple classification, the cases under the first head may be 
called the price conspiracy cases, those under the second, the dis- 
tribution channel freezing cases, those under the third, the miscel- 
laneous cases. But as is to be expected, the cases do not fall as 
neatly into the three divisions as might be desired from a purely 
logical standpoint. Occasionally both a conspiracy to freeze chan- 
nels of distribution and a conspiracy to fix prices exist in the same 
case.® Again a case may include either of the first two types along 
with a conspiracy of some miscellaneous character.*® 


PRACTICES ENJOINED 
From May 27, 1935 to December 1, 1939, the Commission com- 
pleted its consideration of some 35 price conspiracy cases,’* as 
defined in the preceding paragraphs, and issued orders to cease and 
desist against the respondents involved. In each case, conspiracy 


ne case, Florida Building Material Institute, Inc., F. T. C. Docket 
857. 


8 Typical case, Conde Nast Publications, Inc., F. T. C. Docket 2399. 
® Golf Ball Manufacturers Association, F. T. C. Docket 3161. 


10 Hershey Chocolate Corp., F. T. C. Docket 3134. Fashion Originators 
Guild of America, F. T. C. Docket 2769. 

11 Viscose Co., F. T. C. Docket 2161; The Linen Supply Ass’n. of the Dist. 
of Col., F. T. C. Docket 2256; A. Kimball Co., F. T. C. Docket 2329; Fyr 
Fyter Co., F. T. C. Docket 2352; The Rubber M’f’rers. Ass’n. Inc., F. T. C. 
Docket 2354; eo Automotive Jobbers Ass’n., F. T. C. Docket 2382 
Cap Ass’n. of the U. S., Inc., T. C. Docket 2530; National Electrical 
M’f’rers. Ass’n., F. T. C. Docket 3565. Butter Tub M’f’rers. Council, F. T. C. 
Docket 2650; Photo Engravers Copper & Zinc 2 Ass’n., 7 £¢ 
Docket 2660; American Sheet and Tin Plate Co., F. c. Docket 2741; 
Boston Sportswear Co., F. T. C. Docket 2755; California Lae. s Coun- 
cil, F. T. C. Docket 2898; The Heat Exchange Inst., F. T. C. Docket 2941; 
Water Works Valve and Hydrant Group of the Valve and Fittings Inst., 
F. T. C. Docket 2958; Crayon Water-color and Craft Inst., F. T. C. Docket 
2967; Metal Window Inst., F. T. C. Docket 2978; Tarpon Springs Sponge 
Exchange, Inc., F. T. C. Docket 3024; The Sponge Inst., F. T. C. Docket 
3025; California Rice Industry, F. T. C. Docket 3090; The Inst. of Tubular- 
split and Outside Pronged Rivet M’f’rers. Ass’n., F. T. C. Docket 3107; Lock 
- Pipe Co., F. T. C. Docket 3127; The Window Glass M’f’rers. Ass’n., 

T. C. Docket 3154; Golf Ball M’ f'rers. Ass’n., F. T. C. Docket 3161; 
aos Button and Buckle Creators, Inc., F. T. C. Docket 3186; United 
Fence M’f’rers. Ass’n.,. F. T. C. Docket 3305 ; Pyrotechnic Industries, Inc., 
F. T. C. Docket 3309: Mathieson Alkali Works, Inc., F. T. C. Docket 3317; 
Food Dish Associates of America, F. T. C. Docket 7 Star Tobacco Co., 
F. T. C. Docket 3412; Pittsburgh Plate Glass Co., F. C. Docket 3491; 
Calcium Chloride Ass’n., F. T. C. oe 3519; Rowe wre Ce, F. T. ed 
Docket 3544; Lead Pencil Ass’n., Inc., F. T. C. Docket 3643 ; Mueller Co., 
F. T. C. Docket 3690. 
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and concerted action to eliminate competition was the central theme. 
Aimed at accomplishing the desired end were practices which varied 
in detail from case to case. A tabulation of these practices'* shows 


12 Concerted Practices by Groups of Manufacturers or Producers Enjoined 
by Federal Trade Commission 





































May 27, 1935-December 1, 1939 a 
0 
A. Price Occurrence 
1. Price fixing (specific means not mentioned) ................. 29 
2. Meetings for purpose of reaching price agreements ............ 4 
SP OE I I oni ces htc acdcecestancsssacicesces 5 
4. Distribution and use of identical price lists by agreement ..... 6 
5. Fixing resale prices to be urged on distributors .............. 7 
6. Joint effort to induce parties outside the combination to abide 
EIS SER TES CORES EO ree 
7. Agreement to abide by published prices ...............2eee00: 2 
S. Agreement 66 SAMO HOGER E BEI 2... cc ccccscccccccescccceces 2 
9. Using patent to cover price agreement ............sccceeecees 2 
PO. FAPOOERE GN GONE GIIED: ook vi cicindinnsecicvecsesecicieecesess. 5 
11. Adoption of formula for arrival at uniform price ............. 2 
eg ge ge OE ee re eer re 1 
13. Designation of common basing points by agreement ........... 1 
Total 


wee eee eee eee eee eee eee eee eee ee ee ee 


B. Discounts 

14. Joint classification of customers for purpose of discount ....... 7 
15. Fixing uniform schedule of discounts .............eeeeeeeeeees 13 
16. Agreement to follow leader’s discounts ..........sseeseeeeeeee 1 


. Joint refusal to sell, or to sell at discount, customers not properly 


. jomt elimination of cash GiscOumts ......cccccsccccccscccccces 
MEE daca cede aed He bee Saat s od nae a meee eceeee eee Caneee — 28 


C. Incidents of Sale 


20. Fixing uniform terms and conditions in general ............... 9 
Bie PEE Wi SN IE oon cece tens ccccnvesccssocnceaces 1 
22. Agreement to sell at delivered prices only .................-- 6 
23. Agreement on uniform allowances ...........ccccccccccccccecs 3 
24. Joint abstention from consignment sales ..............e+e-.00- 1 


NEN <a ypu sah cawaneaaaceeaae wecwad ani anacma daceaeciese -= 20 
D. Uniformity of Product 
25. Agreement not to sell “off grade” product competing with regu- 


Me MED 6 oc cecee pedals a ani inds 4k nde Gea a Ra A area 1 
26. Fixing uniform performance guarantees ............-.eeeeeeee 1 
27. Standardization of product to facilitate agreement on price .... 1 
28. Agreement on styles, grades and qualities to be sold ........... 1 

ae eawwawe I TIER Rn Cee CONE _- a 

E. Enforcement 
29. Investigation for the purpose of discovering violation of agree- 

ments and compelling compliance ............ceceeeecceeees 3 
30. Joint refusal to sell price cutting dealers ...............eeeceee 4 
31. Penalties for non-compliance with agreement ................. 4 
32. Enforcement through publicity as to price, terms, etc. .......... 9 
33. Boycott, threats of boycott or other joint action ............... 7 
34. Meetings for the purpose of subjecting violators to pressure ... 4 
35. Procuring withdrawal or cancellation of out-of-line bids ........ 2 
36. Joint action to curtail supply of offending party ............... 3 


37. Joint misrepresentation of legal responsibilities ................. 1 
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their nature and relative frequency of occurrence. As the language 
of the orders indicates, the illegality lies in the conspiracy and 
concerted action by which the practices have been applied rather 
than in the practices themselves. Nearly every case involves the 
use of more than one, and usually a number of the practices listed, 
so that the sum of their times of occurrence far exceeds the total 
number of cases. 

The first five major headings in the tabulation are no more than 
the elements of a complete agreement on price. The flood of com- 
petition at its crest, in price, proves truly discouraging to efforts to 
confine it. When dammed in its accustomed channels it forces new 
ones and turns previously insignificant streamlets into broad rivers. 
Thus an agreement on base price proves of little consequence so 
long as discounts and incidents of sale remain unregulated. In many 
industries the amount which the customer pays is more often varied 
by the addition or subtraction of discounts than by the change of 
the base. Likewise the available range in credit terms, charges for 
extras, freight charges, unloading allowances, mode of delivery, 
guarantees, and any number of other factors make it possible for 
two sellers quoting the same base price to offer customers vastly 
different over-all propositions. Moreover, even when an agreement 
has been carried as far as discounts and terms, an enterprising 
competitor may manufacture a slightly inferior or different product 
which serves substantially the purpose of the principal product but 
which can, without literal violation of the agreement, be offered at 
an attractive price.’* This calls for an extension of the agreement 
to cover effective standardization of the products manufactured. 
Standardization has been encouraged in many instances by the gov- 
ernment and has definite advantages for the public. At the same 
time it is also an essential element of a leak-proof price agreement. 
Finally the recurrent discrepancy between word and deed invariably 
leads to agitation for some means of enforcing the agreement, or 


Frequency 
of 

F. Supply Occurrence 

38. Joint limitation of production or withholding from market 

39. Apportionment of customers or business 

40. Sharing successful bid 

41. Joint refusal to submit competitive bids 

42. Agreement not to solicit competitor’s customers 

43. Inducing dealers and jobbers to confine sales to a certain area .. 

44. Agreement to refuse to sell 


45. Codperation with labor union to control output 


Grand Total 
18 American Sheet and Tin Plate Co., F. T. C. Docket 2741. 
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as is often said, of putting teeth into it. Except in the rackets, en- 
forcement is limited to money penalties or mere exposure to in- 
dustry opinion. The Butter Tub Manufacturers case’* presents an 
excellent example of the many-sided price agreement. 

The sixth major heading in the tabulation covers efforts to stem 
the competitive tide at its source. The theory is that if supply is 
limited or available business apportioned on a predetermined, mu- 
tually satisfactory basis, price will take care of itself. In certain 
instances, however, rather than depend entirely upon theory, the 
curtailment or allocation is reénforced by a direct agreement on price. 

The number of practices enjoined by the Commission in a par- 
ticular case is not a fair measure of the relative guilt of the industry. 
Rather it gauges the complexity of the competitive problem with 
which its members were faced. In other words, the practices em- 
ployed follow in outline and scope the area of potential competition 
among the parties involved. This is essentially the principle which, 
on a broader scale, differentiates the price conspiracy from the chan- 
nel freezing cases. Similarly the frequency with which a practice 
occurs in the tabulation indicates the prevalence of its codrdinate 
competitive problem rather than the relative illegality of the practice. 


SIGNIFICANCE OF THE COMMISSION CASES 


Taken as a whole the tabulation shows, in summary, the types of 
objectionable practices which the Commission finds prevalent in 
business. Since, however, in each case the individual practices have 
been no more than particular manifestations of the essential illegality, 
the underlying conspiracy, the importance of the tabulation as a 
catalogue of dangerous business conduct is sharply limited. Given 
a conspiracy to restrain trade, almost any practice which contributes 
to the illegal end will be enjoined as such. The true significance of 
the cases then, lies deeper—in the nature of the proceedings taken 
as a whole. An analysis of the Commission’s record in handling 
this type of case will throw some light in that direction, as will a 
comparison in certain respects of Commission action with that taken 
by the courts in cases of the same nature. 


CoMMISSION’S PROSECUTION RECORD 


A striking fact as to the Commission cases is that only nine’® out 


14 Butter Tub Manufacturers Council, F. T. C. Docket 2650. 

15 Viscose Co., F. T. C. Docket 2161; Butter Tub Manufacturers Council, 
F. T. C. Docket 2650; California way ee s Council, F. T. C. Docket 2898; 
The Linen Supply Ass’n. of the D. C., F. T. C. Docket 2256; Cap Ass’n. of 
ki. tie Oe C. Docket 2530; “LA, "Springs Sponge Exchange, Inc., 

B. Bs ho UB, 3024; The Sponge Institute, F. T. C. Docket 3025; California 
Rice Industry, F. T. 'C. Docket 3090; Lock Joint Pipe Co., F. T. C. Docket 
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of the total of 35 reaching the order stage during the period under 
study, have been contested before the Commission. The others have 
been settled by admission on the part of respondents of all of the 
material allegations of the complaint or by a stipulation of facts. The 
latter procedure saves the time, trouble and expense of hearings. It 
is acquiesced in by the Commission, however, only when substantially 
all of the matters complained of are stated as facts. Accordingly it 
is, in effect, little more than an admission, although it does permit 
correction of minor overstatements in the complaint and inclusion of 
an occasional extenuating factor on behalf of respondents.**® 

The admissions are usually prefaced by a statement to the effect 
that they are made for the purpose of the instant proceedings only 
and shall not be taken as admissions in proceedings under any other 
law.’? This provision is apparently intended to save respondents’ 
rights in case of suits for triple damages under section 4 of the Clay- 
ton Act'® by persons claiming injury from the conspiracy, or in case 
of criminal prosecution under the Sherman Act. The effect upon the 
outside observer, however, is to create doubt as to the sincerity of 
the admission and thus upon the accuracy of the picture given of the 
circumstances in the industry. The implication seems to be, that 
were the results of a Federal Trade Commission order more serious, 
either by way of direct penalty or through harmful effect upon busi- 
ness goodwill, respondents might offer more resistance. As it is, 
they seem to accept admission as the easiest and cheapest way out 
of a mildly embarrassing situation. Obviously if Commission price 
cases are thus settled on Commission terms, regardless of the merits, 
their value as precedents is slight. 

That seems hardly the case, however, in view of the record of 
those contested. In all nine of the contested cases,’® after hearing 
and argument in which the respondents had every opportunity to re- 
fute the allegations of the complaint, the Commission found to exist 
substantially all of the violations originally charged. A minor excep- 
tion may be recognized in the Rayon case,”° in which after hearings 
the complaint was dismissed as to Price Waterhouse & Co., appar- 
ently on the ground that the accounting firm supplied the information 


16 A. Kimball Co., F. T. C. Docket 2329; Crayon, Water-color and Craft 
Institute, F. T. C. Docket 2967; Food Dish Associates of America, F. T. C. 
Docket 3397. 

17 Heat Exchange Institute, F. T. C. Docket 2941; National Electrical Manu- 
facturers Ass’n., F. T. C. Docket 2565; Water Works, Valve and Hydrant 
Group of the Valve and Fittings Inst., F. T. C. Docket 2958; Institute of 
Tubular-split and Outside Pronged Rivet Manufacturers, F. T. C. Docket 3107. 

18 38 Stat. 731, 15 U. S. C. § 15. 

19 Supra note 14. 

20 Viscose Co., F. T. C. Docket 2161. 
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to the other respondents individually and did not know that it was to 
be used in an illegal conspiracy. The rest of the respondents were 
found guilty of the conspiracy as originally charged. 

The other cases in which a variation between order and complaint 
occurred are uncontested cases. In one, the Calcium Chloride case,”* 
dismissal as to the trade association was obtained. No explanation 
is offered by the record other than the denial in the answer that any 
of the alleged malpractices were conducted through the association. 
Apparently accepting this contention, the Commission dismissed the 
complaint as regards the association at the same time it enjoined 
the member respondents from the activities charged. Undoubtedly 
there were conferences on the subject between the attorneys for the 
Commission and the attorneys for the association but of course they 
do not show in the public record. Similarly the case was dismissed 
against the Heat Exchange Institute?* but not the members involved. 
In only two other instances among the 35 cases considered here, has 
the Commission’s order varied materially from its complaint. Those 
cases too, presenting probably the widest variation of the group, were 
ones which did not go to hearings. By the complaint, the Glass 
Manufacturers and Distributors** were charged with codperating in 
both price fixing and channel freezing conspiracies. An answer, un- 
doubtedly supplemented by many conferences, admitted the latter but 


denied the former. The order then issued, confining itself to the 
channel freezing counts. The answer in the Golf Ball case** admitted 
the material allegations of the complaint except those charging mis- 
use of patents held by A. G. Spalding & Bros. and the United States 
Rubber Products Co. Apparently the Commission decided to drop 
this relatively minor part of its case without contest because an order 
followed confining itself to the practices admitted. 


This record of close agreement between complaints and orders 
means that in the 35 proceedings of this character covering more 
than four years, the prosecuting arm of the Commission has not only 
been successful in every one but, with only minor exceptions, has 
established the detail of its original charges. Only two cases out of 
the whole number have been taken to court. One is still pending.” 
In the other,” the Commission was upheld as far as its finding of 
conspiracy was concerned although it was reversed as to the scope 
of its jurisdiction. 


21 Calcium Chloride Ass’n., F. T. C. Docket 3519. 

22 Heat Exchange Institute, F. T. C. Docket 2941. 

23 The Window Glass Manufacturers Ass’n., F. T. C. Docket 3154. 
24 Supra note 9. 

25 California Lumbermen’s Council, F. T. C. Docket 2898. 

26 California Rice Industry, F. T. C. Docket 3090. 
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FacTuAL BACKGROUND 


Such phenomenal success prompts a comparison of the circum- 
stances found in the Commission cases with those found in the cases 
prosecuted in the courts. As was apparent in the earlier discussion, 
the Commission cases are marked by the cruder and more obvious 
evidences of conspiracy. In nearly every instance*’ respondents were 
found to have held meetings or conferred for the purpose of fixing 
prices or deciding upon other equally offensive restraints. 

The court cases have not uniformly involved such patent illegali- 
ties. In fact, their value has been in that they have presented cir- 
cumstances more marginal in character. For instance, in the Sugar 
Institute case,** there was, according to the findings, no agreement 
on base prices. The restraint found to exist resulted from concerted 
action on certain elements only of the whole competitive front. The 
conspiracy appeared by inference rather than by the direct brazen 
strokes of the conspirators. Similarly, the American Column and 
Lumber Co.,*° Linseed Oil,*° Maple Flooring,** and Cement Manu- 
facturers Protective Association*®? cases presented situations in the 
twilight zone between concerted action to eliminate abuses and bring 
about legitimate industry betterment and the shade of additional con- 
trol which constitutes unreasonable restraint. Conspicuously, the 
Appalachian Coals case** has no counterpart among the Commission 
proceedings. There, activities held illegal in other circumstances were 
accompanied by such additional findings as to their significance in 
the particular surroundings as to convince the Court there was no 
violation of law. 

EXPLANATION 


In contrast then with the courts, the Commission has by accident 
or design handled a series of open and shut cases. The length of 
the unbroken string, however, seems to rule out accident as the 
explanation, on the basis of probability alone. The fact that the Com- 
mission issues no opinions in the conspiracy cases but offers only 
the formalized complaint, findings as to the facts and conclusions, 


27 Supra note 11. 
(1936) S. v. Sugar Institute, 297 U. S. 553, 56 Sup. Ct. 629, 80 L. ed. 859 

29 American Column and Lumber Co. v. U. S., 257 U. S. 377, 42 Sup. Ct. 
114, 66 L. ed. 284 (1921). 

30U. S. v. American Linseed Oil Co., 262 U. S. 371, 43 Sup. Ct. 607, 67 
L. ed. 1035 (1923). 

31 Maple Flooring Manufacturers Ass’n. v. U. S., 268 U. S. 563, 45 Sup. Ct. 
578, 69 L. ed. 1093 (1925). 

32 Cement Manufacturers Protective Ass’n. v. U. S., 268 U. S. 588, 45 Sup. 
Ct. 586, 69 L. ed. 1104 (1925). 

33 Appalachian Coals, Inc. v. U. S., 288 U. S. 344, 53 Sup. Ct. 471, 77 L. ed. 
825 (1933). 


25 





628 THE GEORGE WASHINGTON LAW REVIEW 


and order, tends to give an unfavorable impression of Commission 
flexibility and to suggest routinization in fact finding as a possible 
reason for the Commission’s uniform success. Study of the records 
in the contested cases,** however, shows the findings amply supported 
by the evidence. Moreover the ready availability of court review 
would serve as a prompt check to any wishful thinking on the part 
of the Commission. 

A high degree of conclusiveness in Commission findings might 
result from the specialized facilities for investigation and considera- 
tion which the Commission possesses. The courts must depend upon 
the investigation of the Federal Bureau of Investigation which covers 
a whole range of federal laws. Moreover they must determine the 
questions involved in antitrust cases along with the thousands of 
unrelated matters on their dockets, or in the criminal cases, see the 
findings made by even less expert juries. The Commission, in con- 
trast, has investigators who concentrate on this sort of case and is 
itself an expert and specialized body in the field of business and 
economics. These advantages undoubtedly bear fruit but no adminis- 
trative agency can reasonably be expected, through its own expert- 
ness, to bring all price conspiracy cases within a few, well established 
principles. Thus, while expertness undoubtedly has a bearing, it is 


not the real explanation of the success of Commission proceedings. 


The real explanation seems to lie in the cautious choice of the 
cases prosecuted. No record of the cases which the Commission con- 
siders and decides not to prosecute is available to the public, so there 
is no way of telling what portion of the total it rejects. However, 
no other thesis, than that the Commission proceeds with those cases 
only in which it feels certain of success, is compatible with all of the 
remarkable features of its record just brought out. Nothing else 
satisfactorily explains the coexistence of the infrequency of contest, 
the correspondence between complaints and orders, the uniform suc- 
cess of the prosecution, and the tendency of the facts to fall into 
certain well defined patterns of illegality. 


APPLICATION OF THE LAW 


The selective nature of the Commission cases might be expected to 
limit somewhat the range of legal principles which that body is called 
upon to apply. Such seems to be the case. As regards deliberate 
price fixing by a group controlling a large portion of the output of 
an industry, the most frequent butt of Commission orders,** the law 


34 Supra note 14. 
35 Supra note 12. 
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seems firmly established.*® As such, it is applied with vigor by the 
Commission. With the more marginal situations,*” on the other hand, 
the Commission has small occasion to deal and consequently there is 
little basis for the comparison of its views of the law in those areas, 
with those of the courts. However, certain comparisons may be made. 

No consideration of the legal aspects of trade association activity 
fails to mention price filing. That practice has had a prominent part 
in a number of the leading cases** under the Sherman Act which 
today constitute landmarks in the trade association field. The courts 
have distinguished between the filing of past prices and the filing of 
current or future prices. The filing of past prices is purely a statis- 
tical activity and has been generally approved on the same basis as 
other statistical activities.*® So long as it is not used as a means of 
policing a price agreement nor supplemented by some agreement 
to maintain the prices filed, it has been permitted.*° 

Current and future prices are in a much more doubtful category. 
Where there is any obligation to hold the price which is filed, even 
though only until another is filed, the practice is outlawed. The 
Sugar Institute decision indicates that when there is no obligation 
of maintenance, current and possibly future price filing may have 
Court approval. Acceptance of advance announcements in the Sugar 
Institute case, however, is explained on the basis of the established 
practice in the industry. If that is the basis of the decision, the 
legality of the practice in other circumstances would remain at issue. 

The Commission has stayed well within the law as announced by 
the courts when treating price filing. That it recognizes the legality 
of publicity on past transactions, when not used as a device for ex- 
posing violation of price agreements, is demonstrated by the words 
of the order in the Rivet case.* 


Provided that nothing herein contained shall prevent the lawful gather- 
ing, compilation and distribution to the trade of statistics, including dis- 
counts, net prices, terms and conditions and other particulars of closed 
transactions. 


In the main, however, price filing has appeared as the adjunct of a 
price agreement in the Commission cases and has been outlawed as 
such. Thus in the Snow Fence case*? the price filing scheme was 
found objectionable because of the agreement which was part of it, 


36 U. S. v. Trenton Potteries Co., 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 
700 (1927). 

37 Supra notes 29, 30, 31, 32. 

38 [bid. 

39 Supra note 31. 

40 Supra note 32. 

41 The Institute of Tubular-split and Outside Pronged Rivet Manufacturers, 
F. T. C. Docket 3107; order at p. 2. 

42 United Fence Manufacturers Ass’n., F. T. C. Docket 3305. 
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that members would abide by the prices they filed until 10 days after 
notice of change was given the association. Similarly when, as in 
the Crayon case,** the price information exchanged was used as a 
basis for bringing pressure on those who violated the price agree- 
ment, the order enjoined the continuance of the practice. 

Current or future price filing figured in only two of the Commis- 
sion cases under study, the Rubber Manufacturers’ Association case** 
and the Butter Tub case. In neither did the practice have a fair 
chance because it was so definitely tied in with price fixing. In the 
Rubber case, however, the order, after enjoining the communication 
between respondents as to prices at which they proposed or intended 
to sell in the future for the purpose or with the effect of hindering 
or preventing competition, reads in part as follows:** 

provided that nothing herein shall prevent the disclosure of future prices 

in the ordinary course of business. 
On the other hand, the Buttcr Tub case, a later case, seems to rule 
the practice out without regard to circumstances. This may indicate a 
trend toward strictness on the part of the Commission not shown 
by the courts. No pure case of future announcements without the 
encumbrance of maintenance agreements or the support of custom 
in the industry has come before the Commission. Moreover the 
Commission has not had to consider any case, such as the Maple 
Flooring and the Hardwood cases, decided by the Supreme Court, 
where price filing was not a mere element of a broader conspiracy 
but had to be analyzed for its own inherent restraining influence. 
As far as the Commission cases are concerned, price filing is not, in 
itself, an important trade restraining factor. 


The comparison of court and Commission cases is similar as re- 
gards agreements on discounts and incidents of sale. Both agencies 
concur that when such are elements of a broader price conspiracy 
they are illegal.“® The courts have gone farther in a number of cases 
toward elucidating the legal status of agreements upon incidents of 
sale occurring by themselves. The cases upon which the Commission 
has acted have not required it to enter into this less well defined 
area of the law because of the invariable presence of clearer restraints. 


Both concerted curtailment of production or sale and apportion- 
ment of business, when carried on so as to affect shipments in inter- 


43 Crayon, Water-color and Craft Institute, F. T. C. Docket 2967. 

44 Rubber Manufacturers Ass’n., F. T. C. Docket 2354. 

45 Td. order at p. 2, (4). 

46 National Electrical Manufacturers Ass’n., F. T. C. Docket 3565; Metal 


Window Institute, F. T. C. Docket 2978; U.S. v. American Linseed Oil Co., 
262 U. S. 371, 43 Sup. Ct. 607, 67 L. ed. 1035 (1923). 





PRICE CONSPIRACY CASES 631 


state commerce,*’ have been held by the courts to violate the Sherman 
Act. The Commission has followed that lead in declaring such prac- 
tices to be unfair methods of competition within section 5 of the 
Federal Trade Commission Act, in the few cases of this character 
it has heard. For example, the members of the Tarpon Springs 
Sponge Exchange** agreed to shut down the Exchange for the sale 
of wool sponges for a 2%4-month period in 1935 when the supply on 
hand exceeded reasonable bounds and threatened disaster to the 
sponge business. This concerted action the Commission ordered 
stopped after finding that, 


The closing of the Exchange under the said resolution had the effect of, 
and did, suppress and hinder competition in the interstate sale of wool 
sponges. 

The California Rice Industry case presented a somewhat different 
situation, namely, the apportionment of production within a single 
state. The rice millers agreed upon the price at which they would 
sell the Japan type rice within the state and, according to the find- 
ings, applied the same agreement to their sales outside of the State. 
In addition, they allotted to each mill the portion of the prospective 
rice crop which it was to process in a given season and provided 
penalties for exceeding quota. The first four counts in the cease 
and desist order enjoined the concerted fixing of prices as to that 
part of the business done outside of the State. The fifth banned the 
quota system of production in so far as it related to rice sold outside 
the State. 

The Rice case was one of the few Commission cases on price con- 
spiracy to be taken to court. The Court of Appeals at San Francisco 
recently rendered its opinion in review of the Commission’s order.*® 
After upholding the price fixing counts as correctly charging unfair 
methods of competition, the court said :°° 


With regard to paragraph “5” of the Commission’s order directed against 
the fixing or determining of quotas of the petitioners in rice milling, this 
enterprise, like mining in the Carter Coal case, is not commerce and is 
intrastate in character. Carter v. Carter Coal Co., 298 U. S. 238, 299, 317. 

Undoubtedly the fixing of such quotas “affects” the volume of rice which 
after milling is sold and delivered into interstate commerce, but unlike the 
National Labor Relations Act the Federal Trade Commission Act does not 
create a control in the Commission of practices both “affecting” interstate 
commerce and “in” interstate commerce. Since the Commission’s authority 
is confined to transactions “in” interstate commerce, paragraph “5” of its 


47 Swift v. U. S., 196 U. S. 375, 25 Sup. Ct. 276, 49 L. ed. 518 (1905) ; 
Standard Oil Co. v. U. S., 283 U.S. 163, 51 Sup. Ct. 421, 75 L. ed. 926 (1931) ; 
Addystone Pipe & Steel Co. v. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 44 L. ed. 
136 (1899). 

48 Tarpon Springs Sponge Exchange, F. T. C. Docket 3024. 

49102 F. (2d) 716 (C. C. A. 9th, 1939). 

50 Td. at p. 722. 
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order to cease and desist from “fixing or determining the quotas or per- 
centages of the rice crop that the Miller respondents may mill or process 
” is beyond its jurisdiction and void. 

On this point the Commission seems to be denied jurisdiction regard- 
less of the “effect” on commerce so long as the unfair acts do not 
occur “in commerce.” Earlier cases*' made it plain that the Com- 
mission could not extend its authority to purely intrastate matters 
where the effect upon commerce was purely incidental. The present 
emphasis on the wording of the statute rather than the substantiality 
of the effect, however, seems to forestall Commission action even 
when the practice is carried on for the purpose of affecting interstate 
commerce. 

No such absolute limitation rests upon the courts®? under the 
Sherman Act. Combinations to limit or curtail production for the 
effect upon interstate commerce have been held illegal under that Act, 
although all of the production took place within a single state.°* In 
Gibbs v. McNeeley,** an association of manufacturers of, and dealers 
in, red cedar shingles all located in the State of Washington but 
shipping four-fifths of their output out of state, was held to violate 
the Federal Antitrust Act by engaging in a combination to limit 
production. 

There seems to be no reason for distinguishing in antitrust prose- 
cution between a combination to limit production and one to apportion 
it by quotas.** Both tend to supplant competition and raise prices 
by removing the pressure for volume on the part of the sellers. U. S. 
Tobacco Co. v. American Tobacco Co.** involved the apportionment 
of business done in interstate commerce. The Court remarked that 
although no curtailment in total output resulted, the concerted action 
nevertheless violated the Sherman Act. The practice was considered 
the substantial equivalent of curtailment from the standpoint of anti- 
trust policy. The same equivalence undoubtedly extends into intra- 
state activities. 

The restriction ascribed by the Court of Appeals to the words 
commerce’”’ as distinguished from “affecting commerce” is not nega- 


“es 


51 Utah-Idaho Sugar Co. v. F. T. C., 22 F. (2d) 122 (C. oe A. 8th, 1927) ; 
F. T. C. v. Claire Furnace Co., 285 Fed. 936 (App. D. C. 1932). 

52 Supra note 47. 

53 Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 488 (1908) ; 
Coronado Coal Co. v. United Mine Workers, 268 U. S. 295, 45 Sup. Ct. 551, 
69 L. ed. 963 (1925); Bedford Cut Stone Co. v. Journeymen Stone Cutters 
Ass’n., 274 U. S. 37, 47 Sup. Ct. 522, 71 L. ed. 916 (1927); Gibbs v. Mc- 
Neeley, 118 Fed. 120 (C. C. A. 9th, 1902). 

54118 Fed. 120 (C. C. A. 9th, 1902). 

55 Addystone Pile & Steel Co. v. U. S., 175 U. S. 211, 20 Sup. Ct. 96, 44 
L. ed. 136 (1899); U.S. v. Reading Co., 226 U. S. 324, 33 Sup. Ct. 90, 57 
L. ed. 243 we vid U. S. Tobacco Co. v. American Tobacco Co., 163 Fed. 
fei (C. C. A. 22, 1908). 

56 163 Fed 701 (C. C. S. D. N. Y. 1908). 
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tived by court approval of Commission orders in the local channel 
freezing cases.°7 In those cases, although all of the respondents may 
have been located and selling within a single state, they were buying 
in interstate commerce and the conspiracies applied to the buying 
transactions. Thus in the Arkansas Wholesale Grocers’ Association 
case, the conspiracy aimed at compelling manufacturers, most of 
them located outside of the state, to sell their groceries intended for 
consumption in Arkansas, through members of the association.** Nor 
is the doctrine of the Rice case contrary to the Pacific States Paper 
Trade Association®® ruling. There, an originally intrastate price 
conspiracy was attacked by the Commission only when it was ex- 
tended to sales in interstate commerce. In so far as the Rice case 
presents similar circumstances the Commission’s order was approved 
by the Court of Appeals. 

If the Rice case stands then, a limitation is placed upon the Fed- 
eral Trade Commission in cases involving production control or sales 
apportionment which does not apply in the same measure to the 
courts. 

When the legal effect of potentiality to control the market is con- 
sidered, the Commission’s restrictive policy in choosing cases again 
forestalls a true comparison with the courts. The courts are quite 
willing to recognize that contracts in partial restraint may be reason- 
able if they offer only fair protection for the parties in whose favor 
they are made, without being so extensive in operation as to preju- 
dice the public interest.°° The Commission, perhaps from the habit 
of dealing with so many flagrant cases, seems less inclined to consider 
ameliorating circumstances. Repeated statements in its orders sug- 
gest that the Commission thinks in terms of practices illegal per se 
rather than of the balancing of interests in the light of the circum- 
stances in the particular industry. 

In a number of cases the Commission’s order enjoins the objec- 
tionable practices found to exist, when carried on by “any two or 
more” of the respondents, or in words to that effect.** The Tarpon 


57 Arkansas Wholesale Grocers Ass’n. v. F. T. C., 18 F. (2d) 866 (C. + > 
8th, 1927) ; Wholesale Grocers Ass’n. v. F. T. C., 277 Fed. 657 (C. 
5th, 1922); Southern Hardware Jobbers Ass’n. v. F. T. C., 290 Fed, “i 
cc. € 2 ’Sth, 1923). 
. hy wm ’Wholesale Grocers Ass’n v. F. T. C., 18 F. (2d) 866 (C. C. A. 
th, " 

59 F, T. C. v. Pacific States Paper Trade Ass’n., 273 U. S. 52, 47 Sup. Ct. 
255, 71 L. ed. 534 (1927). 

60 Standard Oil Co. v. U. S., 221 U. S. 1, 32 Sup. Ct. 1, 56 L. ed. 65 (1911) ; 
U. S. v. U. S. Steel Corp., 251 U. S. 417, 40 Sup. Ct. 293, 64 L. ed. 343 (1920). 

61 A. Kimball Co., F. T. C. Docket 2329; National Electrical Manufacturers 
Ass’n., F. T. C. Docket 2565; Heat Exchange Institute, F. T. C. Docket 
2941; Valve and Hydrant Group of the Valve and Fittings Institute, F. T. C. 
Docket 2958; California Rice Industry, F. T. C. Docket 3090; Tarpon Springs 
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Springs Sponge Exchange case** is an example. There seems little 
doubt that no two of the respondents there, without the support of 
others, could achieve or even hope or intend to achieve any market 
control. The relative size of most possible combinations of two could 
hardly be greater than that of the Appalachian producers to the 
entire coal industry. Moreover, the findings show that, as in the 
Coal case, the major sponge markets are supplied by all or nearly 
all of the producers in the industry, that the industry is a natural 
resource industry and that it had been in a period of serious depres- 
sion. 

Other instances might be cited to show a tendency on the part of 
the Commission to look for and act on indicia of illegality rather than 
upon any embracing analysis of the case itself. This tendency seems 
to be confirmed by the recurring use of the same phraseology in 
Commission orders without regard to the circumstances of the par- 
ticular case. In spite of the most careful choice of cases this outcome 
is hardly to be expected if a minute study of the economic aspects 
of the practices involved had been made. 

In price conspiracy matters, the Trenton Potteries® case is the 
Commission’s Bible and the proposition that price fixing is illegal 
per se, its text. The Potteries case, however, presents the extreme 
position of a group controlling the vast majority of the capacity of 
an industry, working together successfully, and facing little in the 
way of competition from substitutes. The U. S. Steel case,"* the 
Appalachian Coals case,** and recently the Socony Vacuum case,*° 
although at the other extreme, present certain limitations on the 
Trenton Potteries doctrine. The first two involve price fixing just 
as definitely as does the Potteries case. In the Steel case prices had 
been fixed beyond all possible deviation for approximately 50 per 
cent of the industry merged by consolidation into the Steel Corpora- 
tion. Similarly in the Coal case prices were fixed irrevocably among 
the owners of approximately 75 per cent of the production in the 
Appalachian area by exclusive sales agency contracts. Yet in both 
of these cases, since there was no power to fix prices in the market 
as a whole, the arrangements were held legal on the strength of all 
of the circumstances involved. The situation as regards price fixing 





Sponge Exchange, F. T. C. Docket 3024; Institute of Tubular-split and Out- 
side Pronged Rivet Manufacturers, F. T. C. Docket 3107; Lock Joint Pipe 
Co., F. T. C. Docket 3127; United Fence Manufacturers Ass’n., F. T. C. 
Docket 3305; Covered Button and Buckle Creators, F. T. C. Docket 3186; 
Calcium Chloride Ass’n., F. T. C. Docket 3519, 

62 Supra note 48. 

63 Supra note 36. 

64251 U. S. 417, 40 Sup. Ct. 293, 64 L. ed. 343 (1920). 

65 ge note 33. 

66105 F. (2d) 809 (C. C. A. 7th, 1939). 
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was recognized to be that so aptly expressed by the Court of Appeals 
in the Socony Vacuum Oil case :** 

We have heretofore concluded that the government failed to prove a 
price fixing agreement such as is disclosed in the Trenton Potteries case. 
We also think there has been too much importance attached to the terms 
“price fixing” and “price affecting” and that the true test to be employed 
in determining whether an agreement is unlawful per se or one in which 
the character of the restraint is open to investigation, must depend upon the 
effect had upon competition with its resultant effect upon trade. If compe- 
ition is suppressed or destroyed, the agreement comes within the former 
class; if not, within the latter. We shall not repeat what we have hereto- 
fore said in this respect. It is sufficient here to point out that the distinc- 
tion has to do with the proof rather than the charge. If a combination has 
power to destroy competition, no further evidence is required. If it does 
not, then all relevant evidence should be received and considered in deter- 
mining whether competition has been interfered with to the extent of con- 
stituting an undue restraint. 

Even granting that the Steel and Coal cases are precedents of 
narrow application, they nevertheless have a place in any balanced 
administration of antitrust statutes. Particularly is this true with 
respect to an agency such as the Commission, whose insight into the 
mysteries of business and economics might be expected to make it 
the forum for business experiments and economic justifications. In 
fairness it must be said that economic justification has seldom and to 
only a very limited extent been urged in the Commission cases. On 
the other hand, the Commission has done little to encourage economic 
presentations. In this respect, as an expert body having adminis- 
trative functions delegated to it as,®* 

a body specially competent to deal with them by reason of information 


experience, and careful study of the business and economic conditions of 
the industry affected, 


its attitude seems strangely negative. 


While this is far too limited a comparison to be a basis for final 
judgment, it suggests that the Commission may be less ready to con- 
sider the over-all industry situation than are the courts. At the same 
time, the absence of opinions in the cases decided by the Commis- 
sion tends to impart an unsympathetic aspect to the proceedings. 


CONCLUSION 


In the area of restraint of trade the Commission has probably been 
faced with the most difficult task of any of the administrative agencies 
of the Federal government. It has, in effect, been invited to solve 
the antitrust problems which have frustrated Congress, the courts, 
and the Department of Justice for years. Not surprising, therefore, 
is its failure to take the entire situation immediately in hand. 


67 Td. at p. 831. 
68 Sen. Rep. 597, 63d Cong., 2d Sess. p. 9. 
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Where it has applied itself, it has done a good job. It has per- 
formed its policing functions with persistence and zeal. In so doing 
it has multiplied the application of the law in those areas clearly 
established by the courts. And there is no doubt but that the repeti- 
tion of long-outlawed restraints by business groups, like the continued 
misrepresentation in labeling and misstatement in advertising by 
individuals, requires the constant attention of an enforcement agency. 

Accomplishing this, the Commission has been content in the price 
conspiracy cases, to follow the courts, staying well within the bound- 
aries they mark out. It has made little effort to advance the law 
or make clearer the principles by which the reasonableness of trade 
restraints is gauged. Its criterion in the choice of cases for prosecu- 
tion has apparently been the likelihood of success rather than the 
seriousness of the restraint or the educational value of the proceeding. 

The nub of the criticism which may be aimed at the Commission 
in the price cases is that it has neglected its legislative authority. 
Emphasis attaches to that criticism because of the current importance 
of the field in which the Commission has been delegated to act. Con- 
gress intended the Commission to use its authority to determine 
guiding principles in the twilight zone of business practices and to 
discover the rules necessary to preserve the effectiveness of the com- 


petitive system. And that remains the crying need in this field today. 
The echoing plaint for clarification of the antitrust laws calls not for 
additional legislation by Congress, at least not at the present time, 
but rather for the development, by just such an expert body as the 
Commission, of a set of principles for the application of the existing 
law to specific industry situations. 


Only an expert body can hope to comprehend the vast ramifications 
of the problem and to appraise with accuracy the conflicting inter- 
ests. Proper decision of these cases is a matter of skillful economic 
judgment rather than law, of practical knowledge rather than legal 
theory. Enormous flexibility within the present law can be found 
when the findings of an expert body show the need for it. Court 
proceedings by the Department of Justice, even when embellished 
with advance statements of policy for circulation to newspapers, 
cannot hope to supply the constructive substance the antitrust laws 
must have. 

The Commission unfortunately has avoided those cases which call 
for an exertion of initiative. At the same time its uninformative 
complaints, findings and orders could hardly have supplied a rationale 
of the subject had the more weighty cases been undertaken. Failure 
of the Commission to supply this need is driving Congress to seek 
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advice from other sources much less advantageously situated to sup- 
ply informed and impartial judgment. 

The opportunity remains, however, for the Commission to revise 
its policy as regards the trade association cases. It may still under- 
take to choose for action each year a certain number of cases whose 
settlement will throw real light on uncertain issues and contribute 
constructive experience toward the upbuilding of a sound and con- 
sistent antitrust policy. In this connection comparisons with the 
practice under section 2(a) of the Robinson-Patman Act are prof- 
itable. In some of those cases the Commission has been setting forth 
both the background and the reasoning in opinions which are valu- 
able in rationalizing the law. A comparable policy for the trade 
association cases would fill an urgent need. 

The practice of writing opinions might even be carried further 
with good effect. Not only would it be useful to have each contested 
case concluded by a thorough opinion, but a similar summary might 
be prepared in each uncontested case and even as to those situations 
investigated but dropped without formal proceedings. Since knowl- 
edge of the elusive principles of antitrust policy can be gained only 
by the gradual process of inclusion and exclusion, it is as important 
that the reasoning behind the exclusion of certain cases be known as 
that dictating the inclusion of others. Such statements of policy 
would resemble somewhat those now being issued by the Department 
of Justice in antitrust proceedings, but would be far more valuable. 
In the first place they would be more inclusive, cases not chosen 
for prosecution being covered as well as those chosen. In the second 
place, they would be the statements of an expert body after impartial 
consideration of all of the evidence available, rather than the state- 
ment of a prosecutor in advance of prosecution. Care should be taken 
to give the statements the character of memorandum opinions rather 
than that of press releases. 

The suggestion that the Commission embark on a more ambitious 
program invariably brings out an account of the rebuffs administered 
by the courts to its earlier displays of initiative.’ Past rebuffs, how- 
ever, should not be allowed to shake its determination to perform 
the functions Congress has given it. Their recurring importance 
should encourage the Commission to try again. Changed times may 
mean a different outcome. There is now a fuller understanding of 
the functions of administrative agencies. Experience with some of 


me 6 T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 pf, 
C. v. Curtis Publishing Co., 260 U. Pe 568, 43 Sup. Ct. 210, 67 L. 
468 T1933)’; F. T. C. v. Klesner, 280 U. 19, 50 Sup. Ct. 5, 74 L. ed. Si 


(1929); F. T. C. v. Raladam Co., 283 U. “S, 643, 51 Sup. Ct. 587, 75 L. ed. 
1324 (1931). 
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the newer bodies has by contrast revealed the Commission in a more 
favorable light to the eyes of business and the public. The changed 
personnel of the Supreme Court would undoubtedly be a factor. 
Moreover, if the Commission’s initial overtures in the development 
of new principles were buttressed by well reasoned and well docu- 
mented opinions covering the facts and the conclusions of economic 
and social significance to be drawn from them, better reception by 
the courts might be attained. 

Few agencies already performing highly useful functions have still 
unexploited so much of the authority delegated to them by Congress 
as has the Federal Trade Commission in the field of restraint of 
trade. The time now seems propitious for that body to expand into 
this sphere of operation with as favorable results as have attended 
its efforts thus far in the field of misrepresentation. 





FEDERAL TRADE COMMISSION ENFORCEMENT OF SECTION 3 
oF THE CLAYTON ACT 


M. E. Rose 
Member of the District of Columbia Bar; and of the Bar of 
the Supreme Court of the United States. 


Seldom discussed in considerations of the Federal antitrust laws and 
the government’s administration of them is the Federal Trade Com- 
mission’s enforcement of section 3 of the Clayton Act. 


This section is designed to prevent limitations of normal competition 
in distribution effected by means of restrictions placed on the right to 
deal in competing products in the same line of commerce. Section 3 
provides : 


That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, to lease or make a sale or con- 
tract for sale of goods, wares, merchandise, machinery, supplies, 
or other commodities, whether patented or unpatented, for use, 
consumption, or resale within the United States or any territory 
thereof or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States, or fix a 
price charged therefor, or discount from, or rebate upon, such 
price, on the condition, agreement, or understanding that the 
lessee or purchaser thereof shall not use or deal in the goods, 
wares, merchandise, machinery, supplies or other commodities of 
a competitor or competitors of the lessor or seller, where the effect 
of such lease, sale, or contract for sale or such condition, agree- 
ment or understanding may be to substantially lessen competition 
or tend to create a monopoly in any line of commerce. 


Jurisdiction to enforce compliance with this section is vested, with 
respect to persons and corporations other than railroads and banks, 
in the Federal Trade Commission. Section 11 of the Act authorizes 
the Commission upon finding a violation of section 3 to issue a cease 
and desist order against the offending party.” 


The prohibitions of section 3 are aimed at so-called “exclusive deal- 
ing arrangements” and “tying contracts.” In the first situation, goods 
are sold or leased on the condition, either express or implied, that the 
purchaser deal only in the goods of the seller and refrain from dealing 
in like goods of competitors. In the latter situation, merchandise is 


138 Stat. 731 (1914), 15 U. S. C. §14 (1934). 

2 By the provisions of § 16, private parties may seek injunctive relief against 
alleged violations of the antitrust laws, including §3. A suit for triple damages 
under § 4 is also available for injuries incurred by private parties by reason of 
_~ violation of the antitrust laws. Section 15 authorizes suits by the United 

tates. 
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sold or leased under the restriction that it is to be used only with 
other goods of the seller, the purchaser agreeing not to deal in such 
“other” goods of competitors. The usual “tying’’ contract involves a 
lease of equipment on the condition that it be used only with supplies 
of the lessor. 

Cases in which enforcement of section 3 has been sought have 
arisen in various ways. Pursuant to the provisions of section 11, the 
Federal Trade Commission has issued cease and desist orders after 
complaint, notice, and hearing. Several cases have been initiated by 
the United States under section 15. Section 3 has also been invoked 
by private parties in suits authorized by sections 4 and 16. Its pro- 
visions have been employed either affirmatively, as grounds for void- 
ing alleged “exclusive dealing” or “tying” arrangements, or as a 
defense to suits for enforcement of such arrangements. Suits for 
contributory infringement of a patented device account for many cases 
in which the provisions of section 3 have been raised by private liti- 
gants. The several methods by which the prohibitions of section 3 
have been invoked will be discussed in the order suggested. 










I. CASES AND PROCEEDINGS OF THE FEDERAL TRADE COMMISSION 
A. Tying Clause Arrangements 




















In enforcing the provisions of section 3 as applied to tying contracts, 
the first orders by the Commission prohibited what may be viewed as 
a typical tying arrangement. 

The first proceeding involved three corporations under common 
ownership engaged in the manufacture and sale of duplicating ma- 
chines and supplies to be used in connection with the operations of 
these machines. Sales and contracts for the sale of the machines and 
paper were made on condition that purchasers would not use in con- 
nection therewith any stencil machines or supplies of the corporations’ 
competitors. This restriction was stated in a license notice conspicu- 
ously displayed on the machines and paper. Sales to dealers were 
subject to the condition that they would not sell supplies other than 
those manufactured by the licensors. 

The Commission found that of the total sales in the United States 
the three corporations controlled about 85% of the duplicating ma- 
chines, approximately 88% of the stencil paper employed, and about 
80% of the stencil duplicating ink. 

It further found that the limitations on sales had been enforced and 
had resulted in a substantial reduction of competition and in higher 
prices to the three corporations than to their competitors.? 

3A. B. Dick Co. of N. J., F. T. C. Docket 4, 1 Fed. Trade Com. Dec. 20. 


See also Henry v. A. B. Dick Co., 224 U. S. 1, 32 Sup. Ct. 364, 56 L. ed. 645 
(1912), discussed infra, p. 658. 
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An order prohibiting enforcement of similar restrictions in the lease 
of gummed-tape moistening machines followed in the National Bind- 
ing Company case.* The manufacturer of the machines required, as 
a condition to the lease, that only gummed sealing tape sold by it 
should be used with the machines. 

Neither of the orders entered in the A. B. Dick Company or the 
National Binding Company cases was reviewed by the courts. 

The first indication of the probable attitude of the courts toward 
section 3 of the Clayton Act is to be found in Federal Trade Commis- 
sion v. Gratz.> This case involved a petition to set aside an order of 
the Commission entered under section 5 of the Federal Trade Com- 
mission Act. The Commission’s order was set aside by direction of 
the Supreme Court on the ground that its complaint was insufficient.® 


The Court stated, however, that a tying contract was unlawful only 
when insisted upon in a sale by a corporation which had a monopoly.” 


The first court action on orders issued by the Commission under 
section 3 relating to tying contracts arose in connection with a line 
of oil cases involving the leasing of equipment to service station oper- 
ators at a nominal rental, the lease containing a clause restricting use 
of the equipment solely for the storage and handling of gasoline pur- 
chased from the lessor. 


The Federal Trade Commission issued a series of complaints against 
various members of the major oil companies which used the exclusive 
form of lease in the distribution of their gasoline. The forms of con- 
tracts were [nearly] uniform among all the companies. They con- 
tained no prohibition against the sale of a competitor’s product except 
a sale involving the use of the pump which was leased. The Sinclair 
Refining Company case is typical... Here the refiner leased its pumps 
and tanks to retailers at a nominal rental on the condition that the 
equipment be used only for its products and not for those of com- 
petitors. The Commission found that relatively few of the retailers 
required more than one pump and that the practice resulted in the 


4F. T. C. Docket 10, 1 Fed. Trade Com. Dec. 44. 
5253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). 


6 The Commission had previously dismissed a complaint under § 3 of the Clay- 
ton Act because of lack of supporting evidence. The order issued under § 5 was 
directed to the sole distributor for not only the largest manufacturer of steel ties 
in the cotton growing section of the country west of the Mississippi but also for 
a manufacturer of cotton bagging used in connection with the ties for bailing 
cotton. The Commission found that the distributor refused to sell ties unless the 
purchaser bought a corresponding amount of bagging. This arrangement re- 
sulted in price fixing. 

7253 U. S. 421, 428, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). Cf., F. T. C. v. 
Paramount-Famous-Lasky Corp., 57 F. (2d) 152, 158 (C. C. A. 2d, 1932). 

8 F. T. C. Docket 334, 2 Fed. Trade Com. Dec. 127. 
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loss of customers by competitors. Accordingly, the Commission issued 
an order prohibiting enforcement of the condition.® 

The first of the oil cases to reach the courts was Standard Oil Com- 
pany of New York v. Federal Trade Commission.’° The court stated 
in that case that every pump is an advertisement to the producers of 
gasoline, is trade-marked, and is a great convenience to the public. 
It held that since competition is very keen, the retailer can buy or 
lease pumps as he sees fit and that since there is no agreement between 
the lessors of the pumps to divide the territory, the lease does not have 
the effect of substantially lessening competition or creating a mo- 
nopoly.*? 

The Commission sought enforcement of its orders against the 
Standard Oil Company of New Jersey and the Sinclair Refining Com- 
pany and others. The orders of the Commission were set aside, the 
courts holding that no violation of section 3 had been shown since 
there was no prohibition against purchase from competitors nor any 
limitation that the retailer maintain only one pump.?? 



























































® Cease and desist orders prohibiting such leases were also issued against the 
following concerns: C. L. Smith Oil & Gasoline Co., F. T. C. Docket 314, 2 
Fed. Trade Com. Dec. 357 (order modified Sept. 27, 1920); Iowa Oil Co., 
F. T. C. Docket 336, 2 Fed. Trade Com. Dec. 357 (order modified Sept. 27, 1920) ; 
Atlantic Refining Co, F. T. C. Docket 131, 2 Fed. Trade Com. Dec. 357 (order 
dismissed May 14, 1923 after Supreme Court decision in the Sinclair case, see 
infra); Standard Oil Co. of N. Y., F. T. C. Docket 134, 2 Fed. Trade Com. 
Dec. 357; Maloney Oil & Mfg. Co., F. T. C. Docket 309, 2 Fed. Trade Com. Dec. 
346; Sterling Oil Corp., F. T. C. Docket 311, 2 Fed. Trade Com. Dec. 357; Pavania 
Oil Co., F. T. C. Docket 312, 2 Fed. Trade Com. Dec. 357; Red “C” Oil Mfg. 
Co., F. T. C. Docket 313, 2 Fed. Trade Com. Dec. 357; Kendall Refining Co., 
F. T. C. Docket 316, 2 Fed. Trade Com. Dec. 357; Gulf Refining Co., F. T. C. 
Docket 320, 2 Fed. Trade Com. Dec. 357; Elmer E. Harris & Co., F. T. C. 
Docket 331, 2 Fed. Trade Com. Dec. 357; Suor Oil Products Corp., F. T. C. 
Docket 333, 2 Fed. Trade Com. Dec. 357; Standard Oil Co. of N. J., 
F. T. C. Docket 357; Standard Oil Co. of N. J., F. T. C. Docket 337, 2 Fed. 
Trade Com. Dec. 357; The Texas Co., F. T. C. Docket 373, 2 Fed. Trade 
Com. Dec. 357; Standard Oil Co. of Ohio, F. T. C. Docket 132, 2 Fed. Trade 
Com. Dec. 357 (order rescinded Dec. 18, 1920) ; Paragon Refining Co., F. T. C. 
Docket 318, 2 Fed. Trade Com, Dec. 357 (order modified Sept. 27, 1920); The 
Canfield Oil Co., F. T. C. Docket 323, 2 Fed. Trade Com. Dec. 357; The Lily 
White Oil Co., Inc., F. T. C. Docket 327; 2 Fed. Trade Com. Dec. 357 (order 
modified Sept. 27, 1920) ; Lubrick Oil Co., F. T. C. Docket 329, 3 Fed. Trade 
Com. Dec. 68; Bartles Oil Co., F. T. C. Docket 332, 3 Fed. Trade Com. Dec. 
77; Standard Oil Co. of Ind., F. T. C. Docket 85, 133, 3 Fed. Trade Com. 
Dec. 86; Thomas K. Bushart, d. b. a. Motor Vehicle and Lubricating Co., 
F. T. C. Docket 305, 3 Fed. Trade Com. Dec. 78; The White Star Oil Co., 
F. T. C. Docket 317, 3 Fed. Trade Com. Dec. 86; Hickok Producing Co., 
F. T. C. Docket 319, 3 Fed. Trade Com. Dec. 86; The Columbus Oil Co., 
. T. C. Docket 321, 3 Fed. Trade Com. Dec. 86; Carbonless Oil Co., F. T. C. 
ocket 322, 3 Fed. Trade Com. Dec. 86; The Independent Distributing Co., 
. T. C. Docket 326, 3 Fed. Trade Com. Dec. 86; Standard Oil Co. of Ohio, 
. T. C. Docket 690, 3 Fed. Trade Com. Dec. 86. 
10 273 Fed. 478 (C. C. A. 2d, 1921). 
11 This case was expressly followed in Canfield Oil Co. v. F. T. C., 274 Fed. 
571 (C. C. A. 6th, 1921). 

12 F, T. C. v. Sinclair Refining Co., 276 Fed. 686 (C. C. A. 7th, 1921). The 
court stated that the pumps and tanks were similar to exclusive containers 
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The dissenting opinion ** argued that since a large majority of the 
retailers required only a single pump for their business, the practical 
effect of the restrictive covenant in the lease was to prevent this large 
majority from using or dealing in the gasoline of competitors. This 
resulted, the opinion stated, in a restriction of competition not with 
respect to an insignificant number of retailers but with respect to a 
large majority. 

These two cases (the Standard case involving also the Gulf and 
Maloney companies) were taken to the Supreme Court by the Federal 
Trade Commission. The Court affirmed the judgments of the lower 
courts.‘ It held that the condition in the leasing contracts was not a 
violation of the Clayton Act since the contract did not undertake ex- 
pressly to limit the lessee’s right to use or deal in the goods of a com- 
petitor..*> The Court stated: 


The lessee is free to buy wherever he chooses—he may freely 
accept and use as many pumps as he wishes and may discontinue 
any or all of them and he may carry on his business as his judg- 
ment dictates, save only that he cannot use the lessor’s equipment 
for dispensing another’s brand.’® 


The Supreme Court's decision in the oil cases seems to have had 
a marked effect on the Federal Trade Commission’s activity under 
section 3,1? 


and that they should not be refilled with competitors’ products. F. T. C. v. 
Standard Oil Co. of N. J., 282 Fed. 81 (C. C. A. 3d, 1922). In this case, the 
court said (p. 89): “The contract leaves every competitor free to persuade the 
retailer to install an additional outfit or to replace the outfit already installed 
by one of its own; and permits the retailer to yield if he chooses. While the 
effect of the restrictive clause of the contract in these cases may make competi- 
tion somewhat more difficult because of the inclination of a satisfied retailer 
to stand by his wholesaler until another comes along and offers him something 
better, we are of the opinion that the clause does not thereby lessen competition 
between wholesalers to the extent contemplated by the statute and that a tend- 
ency to monopolize the wholesale trade has not been disclosed. That it was 
not intended to reach every remote lessening of competition is shown in the 
requirement that such lessening must be substantial.” 


13 282 Fed. 81, 92 (C. C. A. 3d, 1922). 


14261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923). The oil tank cases 


overruled the following Commission complaints, Nos. 305, 308-337, 372, 373, 544, 
587 and 690. 


15 The court also held that the practice did not constitute unfair competition 
within the meaning of §5 of the Federal Trade Commission Act. 


16 The court did not consider the language of the agreement, because of its 
alleged practical effect, to be within the Standard Fashion and United Shoe 
Machinery cases, see infra, pp. 655, 660. 

17 Attempts to enforce the prohibition against tying arrangements had also 
been made, during the period of litigation of the oil cases, by orders issued 
under §5 of the Federal Trade Commission Act. That section does not impose 
the stringent requirements of the Clayton Act for showing a substantial lessen- 
ing of competition or tendency toward a monopoly. Also, the Commission has 
under §5 more discretion in defining an unfair method of competition than is 


26 
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Until December, 1938, only one order was issued under the tying 
provisions of section 3. The Chamberlain Cartridge & Target Com- 
pany *® was required to cease and desist leasing its extensively used 
patented traps for throwing clay pigeons on the condition that they 
be used exclusively with targets manufactured and sold by it. This 
order was not reviewed by the courts. 

It is further significant that during this period numerous complaints 
were issued by the Commission which did not result in orders.’® 


possible in bringing a contract or lease within the proscription of §3. (See the 
dissenting opinion in the Gratz case, 253 U. S. 421, 434-442.) 

Orders issued under the Federal Trade Commission Act prohibited several 
small corporations engaged in the sale of coffee from leasing coffee urns to 
proprietors of cafes and restaurants without any consideration other than that 
such proprietors purchase all or approximately all of their supplies of coffee from 
the lessor (C. H. Kroneberger, F. T. C. Docket 508, 2 Fed. Trade Com. Dec. 
399; John H. Wilkins Co., Inc., F. T. C. Docket 509, 2 Fed. Trade Com. Dec. 
403; Levering Coffee Company, F. T. C. Docket 510, 2 Fed. Trade Com. Dec. 
407). An order issued by the Commission also prohibited a manufacturer of 
pipe organs from restricting the sale of its pipe organ music rolls to purchasers 
of its pipe organs. (Aeolian Co., F. T. C. Docket 268, 3 Fed. Trade Com. 
Dec. 124.) 

A later order directed a manufacturer of transfers, seals, stamps, labels, and 
similar devices for marking, to cease selling and leasing machines used in con- 
nection with such marking devices under agreements limiting their use with 
transfers and kindred products of the manufacturer (Kaumagraph Co., F. T. C. 
Docket 2165, 20 Fed. Trade Com. Dec. 1). The Commission found that 
the manufacturer was the predominant member of the industry, having a volume 
of business approximately 100% greater than the aggregate of all its competi- 
tors. The Commission’s order required the manufacturer to cease conspiring 
to establish a monopoly. Entry of the order was assented to by the manu- 
facturer. 

An order was issued directing a motion picture company to cease its practice 
of “block booking” films. (Famous Players-Lasky Corp., F. T. C. Docket 
835, 11 Fed. Trade Com. Dec. 187.) The films were offered to exhibitors in a 
block, with no choice as to individual films unless all of the exhibitors refused 
to take the block. “The purpose and necessary effect of such distribution 
policy,” the Commission stated in the later case, (11 Fed. Trade Com. Dec. 
187, 207) “is to lessen competition and to tend to create a monopoly in the 
motion picture industry, tending to exclude from the market and the industry 
small independent producers and distributors of films and denying to exhibitors 
freedom of choice in leasing of films.” 

The order was set aside, however, Federal Trade Commission v. Paramount 
Famous-Lasky Corp., 57 F. (2d) 152 (C. C. A. 2d, 1932). See (1932) 
1 Geo. Wasn. L. REV. 136), the court holding that the ‘method was merely “a 
part of the ordinary process of vere with the customer for the sale of 
one’s product.” The court stated (p. 158) 

“Nor may the order be om upon the theory that the contracts 
made for the leasing of the films are unlawful as ty ing or exclusive con- 
tracts and opposed to public policy. A tying contract is one in which two 
or more articles are tied together for sale. Such contracts are not unlawful 
as opposed to public policy per se but -“. when insisted upon in a sale by a 
corporation which has a monopoly.” . C. v. Gratz, 253 U. S. 421, 428. 

For discussion of proceedings against bs pie picture industry under the 
antitrust laws see notes Restraints on Motion Picture Exhibition and the 
Antitrust Laws (1938) 33 Inu. L. Rev. 424; The Motion Picture Industry and 
the Antitrust Laws (1936) 36 Cor. L. Rev. 635. 

18 F, T. C. Docket 279, 2 Fed. Trade Com. Dec. 357. 

19 McLaren Consolidated Cone Corp., F. T. C. Docket 1830 (lease of ma- 
chinery for making pastry and ice cream cones); Presto Light Co, Inc. 
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In December, 1938, a consent order was entered in a proceeding 
brought by the Commission under the Clayton Act against a manu- 
facturer of a closure structure and sealing caps for metal containers.” 
The company holds patents on certain dies used in applying the clos- 
ure structures to metal containers. It also holds patents on certain 
sealing tools by means of which its sealing caps are applied to the 
closure structures. Purchasers of the company’s closures and caps 
were licensed by it to use the patented applying dies and sealing tools 
in applying the caps to metal containers. The purchasers were re- 
quired to use the dies and tools only upon the manufacturer’s products. 
The order prohibits the manufacturer from continuing to induce the 
purchasers to accept a license for the use of the patents restricted to 
its products. 

The Commission, in issuing its order, took the position that the 
sale of the company’s patented articles to its customers is to be dis- 
tinguished from the licensing of its patented applying tools. The 
Commission considered that, while conditions may be imposed by a 
patent holder in connection with the transfer of a patent right, such 
as a license to use or make an article under a patent, the patent laws 
do not authorize the imposition of restrictions around the sale of a 
patented article, where the effect of such restrictions is to restrain 


trade or lessen competition. The Commission’s order does not inter- 
fere with the company in licensing others to manufacture its closure 
parts or in licensing the use of its patented applying tools, but it does 
not permit the company to induce its customers to accept licenses for 
the use of patents on products which it sells outright to them.”* 


F, T. C. Dockets 280, 761 (specially constructed acetylene gas cylinders and 
gas); Autographic Register Co., F. T. C. Docket 624 (autographic registers 
and supplies) ; Victor Talking Machine Co., F. T. C. Docket 8 (talking ma- 
chines, sound records, sound boxes, and needles) ; Domestic Engineering Co., 
F. T. C. Docket 353 (lighting system and parts and accessories); Wood & 
Co. and companion cases, F. T. C. Dockets 719-724 (coffee urns and coffee 
supplies); The Veortes Manufacturing Co. F. T. C. Docket 183 (metal 
holders and paraffin cups and dishes); Radio Corp. of America, F. T. C. 
Docket 915 (radio receiving sets and tubes), dismissed following final disposi- 
tion in Federal courts of injunction suit against corporation involving same 
subject matter. See Radio Corp. of America v. Lord, 28 F. (2d) 257 (C. C. A. 
3d, 1928), infra, p. 662. 

Stipulations entered into provided for cancellation of clauses in leases of a 
patented cigar binding machine (Stip. Nos. 668, 669) and a patented typing 
machine (Stip. No. 798) which, in each case, restricted the lessee to use of 
supplies furnished by a designated manufacturer or by the lessor. 

Use of agreements in leasing machines used for random dyeing of yarn—that 
the lessee should not use or deal in the goods or supplies of the lessor’s com- 
petitors—was also terminated by stipulation (Stip. No. 798, 15 Fed. Trade 
Com. Dec. 457). 

20 American Flange and Mfg. Co., F. T. C. Docket 3391. 


21 See discussion of § 3 in connection with patent suits, infra, p. 662 ff. Compare 
Lecithin litigation over lecithin process. J. C. Ferguson Manuf. Works, Inc. 
v. American Lecithin Co., 94 F. (2d) 729 (C. C. A. Ist, 1938); American 
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The Federal Trade Commission has, however, several complaints 
pending which charge use of illegal tying arrangements. 


A manufacturer and distributor of wire tying machines and equip- 
ment and tying wire used in connection therewith, wholly-owned by a 
company manufacturing and selling steel tying wire, leases and licenses 
machines and equipment on the understanding that the lessees and 
licensees or other users will not use the tying wire of any of its com- 
petitors.2? It is further understood that if any tying wire other than 
that supplied by the manufacturer is used, right to the use and posses- 
sion of the machines and equipment shall terminate and they will be 
repossessed immediately by the manufacturer. The manufacturer of 
the machines is stated to occupy a dominant position in the industry 
and to be one of the largest in the whole tying machine and tying wire 
business in the United States. 


An unusual situation is involved in a complaint issued against a 
corporation engaged in the business of manufacturing and selling 
bowling equipment.** The company conducted on a national scale 
a so-called bowling sweepstakes offering substantial prizes in money 
and merchandise to the winning participants. In order to be eligible 
for the contest, all teams were required to bow] all contest games in 
bowling alley establishments displaying an official sweepstakes em- 
blem. In order to qualify bowling alleys, proprietors were required to 
purchase from the manufacturer a certain stated amount of bowling 
equipment, regardless of their need for it. In addition the manufac- 
turer required some of the proprietors to employ it to recondition or 
resurface bowling alleys in their establishments. The Commission 
states that owners and operators of bowling alleys are the principal 
purchasers of bowling equipment in the United States. The amount 
of equipment required to be bought in order to be approved for con- 
test games is said by the Commission to be equal to or in excess of 
the quantity of equipment necessary to serve the requirements of the 
alleys for a full bowling season of one year. The effect of the conduct 
is charged, among other things, to restrict and limit the purchasers of 
bowling equipment to the purchase of the manufacturers’ bowling 
equipment exclusively, and to deprive them and the general public of 


the benefit of free and active competition in the manufacture and sale 
of such equipment. 


Lecithin Co. vy. The Warfield Co., 23 F. Supp. 326 (N. D. Ill. 1938). But see 
General Talking Picture Corp. v. Western Electric Co., 304 U. S. 175, 58 Sup. 


Ct. 849, 82 L. ed. 1273 (1938), reargued and affirmed, 305 U. S. 124 
Ct. 116, 83 L! ed. (adv. op.) 110 (1938). Ssieciastliataal 


22 The Gerrard Co., F. T. C. Docket 3498. 
*8 The Brunswick-Balke-Collender Co., F. T. C. Docket 3604. 
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A recently issued complaint charges that the owner of patents on a 
process for the admixture of pyrophyllite in connection with the man- 
ufacture and production of semi-vitreous earthenware products, which 
is also the sole distributor of and the owner of the majority of stock 
in a company mining pyrophyllite, offers to license and does license 
use of the patented process on the condition that it be used only in 
connection with pyrophyllite mined by the one company and sold by 
the other.2* Licensees and purchasers of the product are required to 
agree that they will not purchase or use pyrophyllite acquired from 
any competitor of the selling company. 


Another complaint has been issued against a corporation engaged 
in the processing and selling of flat steel strapping. The company also 
manufactures, sells leases, services, and licenses the use of the pat- 
ented tools used in the stretching and fastening of the flat steel strap- 
ping. It also deals in wire tying machines and steel tying wire used 
in its operation.*® Lease and license of the tools and sale and lease of 
the wire tying machines and equipment on condition that supplies of 
competitors of the company shall not be used with the leased articles 
is violative of section 3, the Commission charges, in view of the fact 
that the company is one of the largest manufacturers: and distributors 
of the products involved and occupies a dominant position in the in- 
dustry. 


Complaints recently issued also charge the use of illegal tying ar- 
rangements by manufacturers of liquefied hydrocarbon gas and reg- 
ulating equipment,**® carbon dioxide fire extinguishing systems and 


> 


portable fire extinguishers,”* and a seller of machines used in manu- 


24R. T. Vanderbilt, Inc., F. T. C. Docket 3656. 
25 Signode Steel Strapping Co., F. T. C. Docket 3688. 


A similar arrangement is involved in a complaint issued against Acme Steel 
Co., F. T. C. Docket 3818. The company, alleged to be the largest manufacturer 
and distributor in the whole tying tool, machine and equipment and tying supply 
business in the United States, is charged with violation of Section 3 by licensing 
and leasing its tools, machines and equipment on the condition that only strapping 
and seals purchased from it be used with the leased tools, machines and equip- 
ment. 


26 Carbide & Carbon Chemicals Corp., F. T. C. Docket 3302, dismissed Aug. 
10, 1938. The Commission charged that the leases and sales of the gas and 
equipment have been made on the condition that the lessee or purchaser shall 
not use liquefied hydrocarbon gas of a competitor during a specified period of 
time, usually three years. The result, the Commission stated, is substantially 
to lessen competition in the sale of the gas and the regulating equipment and 
to tend to create a monopoly in the manufacturer of such products. 


27 Walter Kidde & Co., Inc., F. T. C. Docket 3929. The owner of basic 
patents for the systems and extinguishers is alleged to license others to manu- 
facture and sell the inventions provided the licensees purchase from the patent 
owner all the parts, apparatus, and equipment necessary and pertinent to the 
manufacture, sale and installation of the inventions. Violation of § 5 of the 
Federal Trade Commission Act is charged through price maintenance agreements. 
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facturing frozen ice cream confections and appliances used in connec- 
tion with their manufacture.”® 


B. Exclusive Dealer Arrangements 


Proceedings of the Commission against exclusive dealer arrange- 
ments, because of the greater number of instances of court review, 
show more clearly than the tying clause cases the difficulties confront- 
ing the Commission in enforcing section 3. Reasons assigned for set- 
ting aside Commission orders in this type of case have concerned 
agency arrangements *® rather than a sale or lease, lack of proof that 
there was a substantial lessening of competition,®® and, in one case, 
lack of jurisdiction in the Commission because of enforcement au- 
thority in some other governmental agency.** 

The first two orders issued by the Commission prohibited use of 
an “entire requirement” clause and payment of rebates for limiting 
sales to one company’s product. The entire requirement clause was 
contained in long-time contracts of a manufacturer selling approxi- 
mately 90% of the compressed yeast. The contracts provided that 
customers were to purchase from the manufacturer all of their yeast 
requirements. After issuance of the Commission’s complaint, the 
contracts were revised to eliminate the entire requirement clause but 
the Commission found that the same effect was obtained under the 
new contract, customers declining to purchase from a competitor be- 
cause they believed they were still required to purchase their entire 
requirement from the manufacturer.** 

In an arrangement involving a rebate a manufacturer of horse clip- 


28 Good Humor Corp. of America, F. T. C. Docket 3250. The complaint states 
that the companies charged hold patents on the process for inserting wooden 
sticks into frozen confections and the resultant product, and also sell supplies 
incident to the manufacture and sale of the frozen products, such as wooden 
sticks, paper bags, and chocolate syrups. Licensing agreements for use of ma- 
chines using the process and sales of accessories and equipment are made, it 
is charged, on condition that the licensees and purchasers shall not manufacture 
any other frozen stick confections and shall not deal in any goods of competitors. 
Provision is also made in the agreements for compliance with specifications 
and standards set by the companies for maintenance of wholesale and retail 
prices of the products. 

29F. T. C. v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 210, 67 L. ed. 
408 (1923). 

30 B. S. Pearsall Butter Co. v. F. T. C., 292 Fed. 720 (C. C. A. 7th, 1923). 

81 Fruit Growers Express, F. T. C. Docket 271, 2 Fed. Trade Com. Dec. 369. 
The Commission had ordered a corporation engaged in leasing refrigerator cars 
to railroads, doing 95% of such business on some roads and all in certain 
southern states, to cease such leasing on the condition that the railroad use 
its equipment exclusively in the movement of refrigerated fruits and vegetables in 
carload lots. The order was set aside on the ground that the Federal Trade 
Commission was without jurisdiction since enforcement of §3 as to carriers is 
vested in the Interstate Commerce Commission. Fruit Growers Express, Inc. 
v. Federal Trade Commission, 274 Fed. 205 (C. C. A. 7th, 1921). 

82 Fleischman Co., F. T. C. Docket 6, 1 Fed. Trade Com. Dec. 119. 
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ping and sheep shearing machines paid at the end of each six months 
a rebate of a certain percentage of the purchase price to dealers who 
had not during the six-month period bought, sold, received, or quoted, 
directly or indirectly, machines of like character or parts thereof made 
by any other manufacturer.** 

Neither of these first two orders was reviewed by the courts. 

An early order of the Commission was directed against a large pub- 
lishing company.** The company, engaged in publication, distribu- 
tion, and sale of periodicals, entered into contracts with a large num- 
ber of wholesale dealers which provided that these dealers should 
agree not to contract to act as an agent for or to sell any publications 
other than those published by it without its written consent.*® Under 
the contract the publisher agreed to consign to the agent copies of its 
publications, retaining title until payment was made. The agent 
agreed to supply school boys and dealers at specified rates and to use 
reasonable efforts to promote sales. He also agreed not to sell in the 
territory of other agents. Provision was made requiring the agent 
to train and supervise an adequate force of boys for distributing the 
publications. The Commission found that in most instances the deal- 
ers constituted the principal and most efficient, and in numerous cases 
the only, medium for the distribution of such publications and the 
agreements prevented competitors from utilizing the established chan- 
nels for distribution and sale. 

The Supreme Court of the United States held that the contract was 
an agency contract and not a sale on a condition, and therefore not 
within the operation of the Clayton Act.** The Court stated that the 
evidence clearly showed the development of the plan of selling through 
school boys and the necessity for exclusive agents to train and super- 
intend the boys and devote their time and attention to promoting 
sales.** 


an Chicago Flexible Shaft Co., F. T. C. Docket 22, 1 Fed. Trade Com. Dec. 


84 Curtis Publishing Co., F. T. C. Docket 15, 2 Fed. Trade Com. Dec. 20. 

85 Such consent was found to have been uniformly withheld as to certain 
immediate competitors. 

86 Federal Trade Comm. v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 
210, 67 L. ed. 408 (1923). Mr. Justice Taft doubted (page 582) that decision of 
the case was proper, stating that where substantial evidence exists from which 
different conclusions reasonably may be drawn, the case should be remanded to 
the Commission, the primary fact-finding body. 

37In considering the validity of the contracts under §5 of the Federal 
Trade Commission Act, the Court stated: “The engagement of competent agents 
obliged to devote their time and attention to developing the principal’s business, 
to the exclusion of all others, where nothing else appears, has long been recog- 
nized as proper and unobjectionable practice. The evidence clearly shows that 
respondent’s agency contracts were made without unlawful motive and in the 
orderly course of an expanding business. It does not necessarily follow because 
many agents had been general distributors, that their appointment and limitation 
amounted to unfair trade practices.” 
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A later order of the Commission prohibiting requirements in con- 
tracts between a paper pattern manufacturer and merchants or dis- 
tributors that they agree not to sell patterns of any other manufac- 
turer ** was upheld, the court denying the manufacturer’s contention 
that the contract was one of agency, as stated in the contract, and not 
of sale.*® The court stated that the fact that under the arrangement 
the merchant was allowed credit upon the return of patterns not sold 
and that payment was deferred did not avoid passing of title. The 
court said that it is unimportant that other competitors are doing sub- 
stantially the same thing.*° 

A reversal of the Commission in another case indicated the courts’ 
requirements as to a showing that the effect of an agreement “may 
be to substantially lessen competition” or “create an actual tendency 
to monopoly.” * 

The Commission had ordered a company engaged in the manufac- 
ture and sale of oleomargarine, butterine, and similar products to cease 
and desist selling its products to wholesalers on the condition that 
they should not deal in the product of its competitors.*? The court set 
aside the order.** The contracts were not such as to substantially 
lessen competition or tend to create a monopoly, the court held, since 
the company produced only a little over one per cent of the margarine 


products in the country.** It further stated that competition had not 
been stifled because competitors had used similar agreements or, in 
the case of the largest producers, had distributed through their own 
local branches. The court felt this was shown by the fact that the 
company had built up its business in an established and apparently 
well standardized business in competition with many others. The 
court also held that nothing appeared to indicate that the ultimate 


88 Butterick Co., F. T. C. Docket 594, 6 Fed. Trade Com. Dec. 310. 

*9 Butterick Co. v. Federal Trade Comm., 4 F. (2d) 910 (C. C. A. 2d, 1925), 
cert den. 267 U. S. 602, 45 Sup. Ct. 462, 69 L. ed. 808 (1925). 

40 Citing Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 42 
Sup. Ct. 360, 66 L. ed. 653 (1922), commented upon infra, p. 660. The Commis- 
sion had found that prior to 1916 most of the pattern manufacturers had such 
exclusive dealer contracts and up to 1920 most of the distributors had entered 
into such agreements. 

41 B. S. Pearsall Butter Co. v. Federal Trade Comm., supra note 30 at 722. 

42 B S. Pearsall Butter Co., F. T. C. Docket 550, 5 Fed. Trade Com. Dec. 127. 

43 Supra note 30 at 723. 

44“Petitioner is comparatively and in fact a small factor in the margarine 
business of the country—about one per cent of the entire production. There 
does not appear to be anything distinctive about its product—nothing which 
could not readily be supplied by many other makers of this apparently standard- 
ized product. Petitioner does not occupy ‘a dominant position’ in that line of 
commerce, as was the case in United Shoe Mach. Co. v. United States, 258 
U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). [See infra, p. 655.] And it can- 
not be here said, as in the last-named case, that to its customers its particular 


product ‘may be absolutely essential to the prosecution and success of his busi- 
ness.” 292 Fed. 720, 722. 
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distributor of the product, the retailer, was in any way bound or 
restricted. 

The Commission was upheld by the Seventh Circuit Court of Ap- 
peals in a case involving an exclusive dealer arrangement in con- 
nection with resale price maintenance.*® The Commission had or- 
dered a manufacturer of music rolls for player pianos to cease requiring 
its dealer customers to agree to deal in its music rolls to the exclusion 
of competitive products.*® In consideration of this agreement the 
manufacturer granted the dealers a so-called unlimited exchange priv- 
ilege, by which the manufacturer agreed to credit against future orders 
the price of player piano rolls which the dealer was unable to sell. 
This, the Commission said, amounted to a rebate upon the purchase 
price paid for the goods. It concluded that the exclusive dealing 
agreements had supplemented the manufacturer’s policy in maintaining 
its resale price for the music rolls, and in reality had been a factor aid- 
ing in such resale price maintenance. 

The court ordered enforcement of the Commission’s order as en- 
tered, stating that the evidence supported the findings of the Com- 
mission that the arrangement accomplished a prohibited policy. 

The Commission issued numerous orders which were not reviewed 
by the courts. A company engaged in manufacturing lubricating oils, 
greases and compounds was ordered to cease contracting for the sale 
of such products to railroads under agreements providing for a re- 
fund of so much of the total cost of the lubricants supplied over a 
period as exceeded a stated amount, conditioned upon exclusive use 
of the manufacturer’s products.*7 The Commission found that the 
company sold its products to railroads operating approximately 74 
per cent of the entire railroad mileage in the United States, and pos- 
sessed exact information of the detailed cost to each railroad of the 
cost of consumption of lubricants by locomotives, passenger cars, and 
freight cars per 1,000 miles’ run. The contracts, which were objected 
to, provided that a railroad should buy all needed lubricants from the 
company at an invoice price to be uniform to all, but that the total 
cost should be subject to a refund or rebate in case it should exceed 
certain guaranteed unit costs. Such costs, it was found, were neither 
uniform as to all railroads nor so fixed as to yield a uniform net price 
per gallon or pound from each railroad. 

The “100 per cent sales policy” of a distributor of canned syrups 
was declared by the Commission to be within the proscription of sec- 


45Q. R. S. Music Co. v. Federal Trade Commission, 12 F. (2d) 730 (C. C. 
A. 7th, 1926). 


46Q.R. S. Music Co., F. T. C. Docket 793, 7 Fed. Trade Com. Dec. 412. 
47 Galena Signal Oil Co., F. T. C. Docket 24, 2 Fed. Trade Com. Dec. 446. 
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tion 3.*° Under the policy the distributor limited its sales to whole- 
salers whose retailers confined their sales to the distributor’s syrups 
exclusively. The Commission found that the distributor was one of 
the largest packer-sellers of canned syrups and the largest and only 
seller handling a complete line in the southern states. 

Other orders prohibited sales of electrical rotary snaps and push 
button switches *® and paraphanalia used by banks and trust com- 
panies in their conduct of Christmas clubs and other savings systems *° 
under exclusive dealer contracts. 

Several orders have been issued recently by the Commission. 

A manufacturer of tinted optical lenses and lens blanks was directed 
to cease requiring retailers to enter into so-called license agreements 
under which the retailer agreed not to sell or deal in any similar 
products.** The Commission found that the company entered into 
no written or oral agreement of any kind with its wholesalers, but 
requested them to resell its products only to retailers having licenses. 
The order also prohibits any exclusive dealing arrangement with the 
wholesalers. 

Another order prohibits arrangements providing for discounts or 
rebates in return for exclusive dealing the manufacturer’s product.*? A 
concern manufacturing and selling bakery and packaged food products, 
stated to be the largest engaged in the business, was found to have 
agreed through its agents to pay and to have paid to wholesalers and 
jobbers a certain percentage or discount ** upon the aggregate amount 
of purchases by retailers allocated to each jobber and wholesaler. In 
consideration of these payments the wholesalers or jobbers agreed not 
to deal in products of the concern’s competitors. The Commission 
found that this curtailed the service of jobbers and wholesalers in 
marketing the products of many small competing concerns which did 
not have the extensive sales and delivery organization serving the 
larger concern. 

Court action on a recent order against a manufacturer of automobile 
parts may well have a marked effect upon the Commission’s future 
enforcement of section 3. The Commission ordered one of the two 
largest manufacturers of automobile carburetors, whose product is 


48 Penick & Ford, Ltd., F. T. C. Docket 1580, 14 Fed. Trade Com. Dec. 261. 
Report of compliance filed August 4, 1938. 


49 Standard Electric Manufacturing Co., F. T. C. Docket 747, 5 Fed. Trade 
Com. Dec. 376. 


50 Christmas Club, F. T. C. Docket 3050. Report of compliance filed March 
11, 1939, 

51 Soft-lite Lens Company, Inc., F. T. C. Docket 2717 (June 23, 1938). 

52 National Biscuit Company, F. T. C. Docket 3607 (Jan. 17, 1939). 


58 The order in the American Flange & Manufacturing Co. proceeding, supra 
note 20, also concerns the payment of discounts. 
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used in over half of the automobiles being produced, to cease making 
or renewing contracts with service stations on the condition that they 
shall not deal in the products of a competitor; from fixing discounts 
to be allowed such purchasers upon the same condition; and from 
notifying them that non-compliance with the condition will subject 
them to a higher price for the product or to termination of their serv- 
ice station contract.** 

According to the Commission’s findings, the sale of automobile 
carburetors consists of two principal branches, sales to automobile 
manufacturers for the equipment of automobiles, and sales for the 
replacement and servicing of carburetors in use. It is this so-called 
“after market” business which the order chiefly concerns but, the 
Commission states, the other branch of sales is affected also. 

“After market” distribution is made through service stations, with 
many of which the manufacturer has contracts. Official stations with 
specialized service are designated by the manufacturer because of the 
technical knowledge required for servicing carburetors and because of 
the necessity for such service, due to the guarantee given by both the 
manufacturer of the carburetors and the manufacturer of the auto- 
mobiles. This situation is typical of the entire carburetor field since 
other manufacturers follow the same plan. The service stations ordi- 
narily carry all lines of carburetors in order to give service on the 
different makes of cars. 

The Commission found that the manufacturer had notified its dis- 
tributors and service stations, under various types of contract, that its 
preferential discount and contract would be discontinued if a new 
line of carburetor was carried without the manufacturer’s written ap- 
proval. The notice was found to be directed against one manufacturer 
who had recently entered the field and was in direct competition with 
the large manufacturer. The competing carburetor had recently been 
adopted as standard equipment by a large manufacturer of a low- 
priced car. 

The Commission also found that the manufacturer’s representatives 
and distributors called on service station owners handling the com- 
peting carburetor and repeated the contents of the notice. This re- 
sulted in cancellation of many of the contracts for distribution of the 
competing carburetor. 

The Commission found the restraint of competition to be substan- 
tial and to affect the original equipment business as well as the “after 
market” business. It works “in a vicious circle, since service sales 
on any carburetor depend chiefly upon the number of automobiles 


54 Carter Carburetor Corporation, F. T. C. Docket 3279. 
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equipped with that carburetor, and reduction of profits from service 
sales in turn affects the ability of the manufacturer to meet price com- 
petition in offering his product for original equipment.” *° 

Review of the Commission’s order has been sought by the carbure- 
tor company before the United States Circuit Court of Appeals for 
the Eighth Circuit where the case is now pending. 

That the automobile industry is susceptible to arrangements of this 
nature is demonstrated by the case of Pick Manufacturing Co. v. Gen- 
eral Motors Corp.** in which a tying arrangement was held to be a 
valid protection of an automobile manufacturer’s good will. 

A recently issued complaint under section 3 is also directed against 
a member of the automobile industry. A manufacturer of a substan- 
tial proportion of all automobiles and all automobile parts, accessories, 
and supplies sold in the United States, and its sales subsidiary, are 
charged with restricting sales of automobile parts to dealers who 
agree to refrain from handling competing parts.*” 

Many formal complaints charging use of illegal exclusive dealer 
arrangements have been issued by the Commission in which no final 
decision to that effect has been made.*® 























































55 Brief of attorney for Commission before F. T. C., p. 36. 


5680 F. (2d) 641 (C. C. A. 7th, 1935), aff'd 299 U. S. 3, 57 Sup. Ct. 1, 81 L. 
ed. 4 (1936). Discussed infra p. 662. In affirming the lower court the Supreme 
Court held that substantial evidence supported the finding that competition had 
not been materially reduced. 


57 General Motors Corporation, F. T. C. Docket 3152. Another complaint re- 
cently issued against General Motors Corporation charges use of illegal exclu- 
sive dealing arrangements in the sale of spark plugs and oil filters similar to 
those involved in the Carter Carburetor Corp. case, supra note 54. General 
Motors Corp., F. T. C. Doc. No. 3886. 


58 Pictorial Review Co., F. T. C. Docket 266 (dress patterns); Butterick Co., 
F. T. C. Docket 265 (dress patterns) ; Klaxon Co., F. T. C. Docket 217 (vehicle 
horns); Curtis & Co., F. T. C. Docket 342 (automobile accessories, tanks, pneu- 
matic machinery, etc.) ; One-piece Bifocal Lens Co., F. T. C. Docket 591 (one- 
piece bifocal lenses); Coca Cola Co., F. T. C. Docket 39 (coca cola syrup) ; 
Remington Typewriter Co., F. T. C. Docket 356 (typewriters) ; Royal Type- 
writer Co., F. T. C. Docket 357 (typewriters); Vissigraph Mfg. Co., Inc., 
F. T. C. Docket 371 (typewriters); M. C. Peters Mill Co., F. T. C. Docket 
1170 (Tobacco products, cigarettes and cigars); Armour & Co. and companion 
cases, F. T. C. Dockets 551-560 (butterine and oleomargarine); Cutler-Ham- 
mer Mfg. Co., F. T. C. Docket 915 (electric control apparatus), and The Texas 
Co., F. T. C. Docket 3077 (petroleum products and automobile parts and acces- 
sories). 

In addition restrictive covenants were eliminated by stipulation from contracts 
for the sale of dress patterns (Stip. No. 157, see Pictorial Review Co. proceed- 
ing, supra, this note) ; rubber and metal plumbing specialties (Stip. No. 555) ; 
electrical appliances (Stip. No. 796); men’s wear jewelry (Stip. No. 1526), 
and newspaper advertising (Stip. No. 1400). 

Exclusive dealer arrangements were also attacked under §5 of the Fed- 
eral Trade Commission Act. (See note 17, supra, for proceedings under 
§5 against tying clauses.) An order was issued against a motion picture 
firm, ordering discontinuance of contracts with exhibitors conditioned upon 
their agreement not to deal in films supplied by competitors. (Stanley Booking 


Co., F. T. C. Docket 140, 1 Fed. Trade Com. Dec. 212.) 
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II. ENFORCEMENT OF SECTION 3 BY THE ATTORNEY GENERAL 


Enforcement of section 3 by suits instituted by the Attorney Gen- 
eral for the injunctive relief provided in section 15 of the Clayton 
Act *® has met with more success. Two actions instituted pursuant 
to this section have resulted in decrees restraining the use of tying 
arrangements.®° Both of these cases have become landmarks in the 
litigation involving section 3. As a result of these it is established 
that an express covenant not to deal in a competitor’s product is not 
necessary to make out a violation of the Act. Restrictions in the lease 
of machinery conditioning its use only with articles upon which other 
necessary manufacturing operations have been performed by other 
machinery of the lessor are quite as effective as express promises not 
to use competing machinery. These cases also establish that the mere 
fact that equipment is patented does not permit an illegal tying of 
unpatented articles to its use. Section 3 by its language embraces 
patented as well as unpatented articles. 

The first attempt to enforce section 3 by court proceedings was 
directed against a company controlling a large portion of the business 
of supplying shoe machinery.™ 

The company held patents on the machinery and supplied manu- 
facturers under leases which provided that the leased machinery 
should not be used upon shoes upon which certain other operations 
had not been performed by other machines of the lessor. Provision 
was also made in the lease for the purchase of supplies and additional 
machinery exclusively from the lessor. If the lessee failed to use 
exclusively machinery of certain kinds made by the lessor, the lessor 





: Mi 38 Stat. 736 (1914), 15 U. S. C. §25 (1934). This section provides as 
OlLOWS : 

“The several district courts of the United States are invested with jurisdiction 
to prevent and restrain violations of §§12 to 27, inclusive, of this chapter, 
and it shall be the duty of the severa! district attorneys of the United States, 
in their respective districts, under the direction of the Attorney General, to 
institute proceedings in equity to prevent and restrain such violations. Such 
proceedings may be by way of petition setting forth the case and praying that 
such violations shall be enjoined or otherwise prohibited. When the parties 
complained of shall have been duly notified of such petition, the court shall 
proceed, as soon as may be, to the hearing and determination of the case; and 
pending such petition, and before final decree, the court may at any time make 
such temporary restraining order or prohibition as shall be deemed just in 
the premises. Whenever it shall appear to the court before which any such 
proceeding may be pending that the ends of justice require that other parties 
should be brought before the court, the court may cause them to be summoned 
whether they reside in the district in which the court is held or not, and sub- 
poenas to that end may be served in any district by the marshal thereof.” 

6° United Shoe Machinery Corporation v. United States, 258 U. S. 451, 42 
Sup. Ct. 363, 66 L. ed. 708 (1922); International Business Machines Corpora- 
tion v. United States, 298 U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). 

“1 The District Court found that the company controlled 95% of the classes 
of shoe machinery involved in the case and from this finding the Supreme 
Court concluded that the dominant position of the company was evident. 
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had the right to cancel permission to use all the machinery leased. 
A lower royalty was set for a lessee who agreed not to use competitor’s 
machines on other types of work on the shoes. 

The Supreme Court held that the restrictive clauses in the lease 
violated section 3 of the Clayton Act. It stated that while the clauses 
did not contain specific agreements not to use the machinery of a 
competitor of the lessor, the practical effect of the drastic provisions 
was to prevent such use. The Court said: 


We can entertain no doubt that such provisions as were en- 
joined are embraced in the broad terms of the Clayton Act which 
cover all conditions, agreements or understandings of this na- 
ture. That such restrictive and tying agreements must neces- 
sarily lessen competition and tend to monopoly is, we believe, 
equally apparent. . . . This system of “tying” restrictions is 
quite as effective as expressed covenants could be and practically 
compels the use of the machinery of the lesser except upon risks 
which manufacturers will not willingly incur.® 


Also, the fact that the cancellation provisions of the leases were not 
enforced in many instances was held to be immaterial. “The power to 
enforce them is omnipresent and their restraining influence constantly 
operates upon competitors and lessees.” ®* The opinion continues: 
“The fact that the lessor in many instances forebore to enforce these 
provisions does not make them any less agreements within the con- 
demnation of the Clayton Act.” ** 

The Court overruled the plea of res adjudicata that these same 
leases had been attacked in a former suit under the Sherman Act and 
had been held valid and binding agreements within the rights of pat- 
entees.° The Court stated that the Sherman Act and Clayton Act 
provide different tests of liability. 

The fact that an alternative lease had been offered, allegedly free 
from the objectionable conditions, was also held not to justify use of 
the clauses found to be violative of the Act in the leases under con- 
sideration. 

That the provisions of section 3 include sales and leases of patented 
articles is well established by the case of International Business Ma- 
chines Corporation v. United States.** In this case the Court held 
the prohibitions of section 3 to be violated by conditions in leases of 


62 258 U. S. 451, 457, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). 
68 258 U. S. 451, 458, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). 
64 258 U. S. 451, 458, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). 

65 United States v. United Shoe Machinery Co., 247 U. S. 32, 38 Sup. Ct. 
473, 62 L. ed. 968 (1918). 

66 Clauses in the leases requiring the lessee to purchase from the lessor 
supplies and parts of the leased machines were held valid. United States v. 
United Shoe Machinery Co., 264 Fed. 138 (E. D. Mo. 1920). 

67 208 U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). 
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patented tabulating and related machines which require the lessees to 
operate the machines with tabulating cards of the lessee only. The 
Court stated that its decision rested 


on the language of section 3 of the Clayton Act which expressly 
makes tying clauses unlawful, whether the machine leased is 
“patented or unpatented.’’ The section does not purport to cur- 
tail the patent monopoly of the lessor or to restrict its protection 
by suit for infringement. But it does in terms deny to the lessor 
of a patented, as well as an unpatented machine, the benefit of 
any condition or agreement that the lessee shall not use the sup- 
plies of a competitor.” 


Nor did the Court accept the contention that section 3 does not 
forbid tying clauses whose purpose and effect are to protect the good 
will of the lessor in the leased machines, even though monopoly en- 
sues. Although it was admitted that the cards must conform to cer- 
tain standards in order to insure successful performance of the ma- 
chines, the Court found that it appeared that others were capable of 
manufacturing suitable cards. “The very existence of such restric- 
tion suggests that in its absence a competing article of equal or better 
quality would be offered at the same or at a lower price.” 7° 


III. SUITS BY PRIVATE PARTIES INVOLVING SECTION 3 


The practices sought to be prohibited by section 3 of the Clayton 
Act were controlled prior to its enactment by resort to interpretation 
of the patent laws and the illusive limitation designated “public pol- 


” 


icy.” That such control was ineffective, particularly in cases involving 
the tying of unpatented supplies to the lease of a patented machine, 
was well recognized.” 


A. Suits Arising Prior to Enactment of Section 3 


Protection of the patent monopoly by recognition of the patentee’s 
“exclusive right to make, use and vend the invention or discovery” 7? 


68 The machines involved were manufactured by only two companies. An 
action was brought by the Remington Rand Co. in the New York Supreme 
Court to rescind a contract between the two manufacturers. The company 
alleged that the contract, providing, among other things, that neither manu- 
facturer would solicit the other’s customers in the sale of the tabulating cards 
violated the Sherman and Clayton Acts. The court sustained the contention. 
Remington Rand, Inc. v. International Business Machines Corp., 167 Misc. 
108, 3 N. Y. S. (2d) 515 (1937). The importance of the case lies in the hold- 
ing of the state court that the defense of invalidity under the federal statute was 
available in a state court, a question as to which there has been a conflict in 
opinion. See (1939) 7 Geo. Wasu. L. Rev. 677. 

69 298 U. S. 131, 137, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). 

70 298 U. S. 131, 139, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936). For comparison 
of the District Court’s decision in the International Business Machines case and 
Pick Mfg. Co. v. General Motors Corp. See (1936) 36 Cor. L. Rev. 853. 

7151 Conc. Rec. 1408 et seg. See also, HENDERSON, THE FEDERAL TRADE 
Commission (1924) 30. 

72 R. S. § 4884, 35 U. S.C. §31 (1934). 
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might result in vesting in the patentee a monopoly in unpatented sup- 
plies for his patented device, but this was considered to be merely an 
incident to the legitimate control granted under the patent statutes.” 

Because of the right of a patentee to withhold entirely his invention, 
he was held to be free in imposing any restriction on the right of use 
by another. The Supreme Court stated that “The property right to 
a patented machine may pass to a purchaser with no right of use, or 
with only the right to use in a specified way, or at a specified place, 
or for a specified purpose.” ** 

This broad power to restrict the use of a patented article after sale 
was later condemned by the Court. The patent law, it stated, allows 
a grant only of the right to an exclusive use of the new and useful 
discovery which has been made—‘‘this and nothing more.” ** “While 
it is true that under the statutes as they were (and now are) a pat- 
entee might withhold his patented machine from public use, yet if he 
consented to use it himself or through others, such use immediately 
fell within the terms of the statute and as we have seen he is thereby 
restricted to the use of the invention as it is described in the claims 
of his patent and not as it may be expanded by limitations as to ma- 
terials and supplies necessary to the operation of it imposed by mere 
notice to the public.” 7° 


78 Heaton-Peninsular Button Fastener Co. v. Eureka Specialty Co., 77 Fed. 
288 (C. C. A. 6th, 1896). A patent on a machine for fastening buttons to 
shoes with metallic fasteners, sold on condition that they should be used only 
with fasteners manufactured by the seller, was held to be contributorily in- 
fringed by another manufacturer’s sale of staples intended to be used and useable 
only in the patented machines. The court distinguished the earlier case of 
Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co. for use in a 
patented 152 U. S. 425, 14 Sup. Ct. 627, 38 L. ed. 500 (1894), in which sale of 
paper roll fixture was held not to infringe the patent. The Court held (p. 433) 
that sale of an element in a combination did not constitute contributory in- 
fringement where the element sold was perishable in its nature, merely the object 
of the mechanism to deliver, and had to be renewed periodically whenever the 
device was used. 

A later case held that a patent for the combination of a patented sound re- 
producing machine and unpatented records was infringed by the sale of disc 
records intended to be used on the patented machines. The records were not 
perishable, as in the Morgan case, the Court found. Sale of them for use in 
the patented combination did not amount to replacement of a worn out part 
but reconstruction of the combination. Leeds & Catlin v. Victor Talking Ma- 
chine Co., 213 U. S. 325, 29 Sup. Ct. 503, 53 L. ed. 816 (1909). This case 
was a contempt action for violation of an injunction against contributory in- 
fringement. 

74 Henry v. A. B. Dick Co., 224 U. S. 1, 24, 32 Sup. Ct. 364, 56 L. ed. 645 
(1912). See note 75, infra. 

75 Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 
U. S. 502, 37 Sup. Ct. 416, 61 L. ed. 871 (1917) overruling Henry v. A. B. 
Dick, supra note 74, p. 34. The holder of a patent for improvements in part of 
the mechanism used in motion picture exhibiting machines for feeding a film 
through the machine sought by means of a license notice to restrict use of the 
machines to exhibition of motion pictures containing other inventions of the 
patentee. 

_ 7243 U. S. 502, 514, 37 Sup. Ct. 416, 61 L. ed. 871 (1917). Although rest- 
ing its decision solely on the patent laws, the Court stated that it was confirmed 
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Arrangements for exclusive dealing in a seller’s product were sub- 
ject to the “public policy” test, and were held valid if they created an 
agency arrangement limited to a definitely restricted territory.* Ap- 
plication of the Sherman Act to such arrangements necessitated proof 
that the necessary effect of the exclusive contract was to stifle or to 
directly and substantially restrict free competition and not the ordi- 
nary result flowing from the lawful right of a seller to choose his cus- 
tomers.”® 


B. Cases Arising Subsequent to Enactment of Section 3 


Section 3 was soon invoked by private litigants, both on the basis 
for an action to obtain relief from contracts containing provisions al- 
leged to be violative of the Act and as a defense against enforcement 
of such provisions.”® 


Early decisions of the courts in cases in which section 3 was in 
issue restrained interference with sales of acetylene gas in tanks, title 
to which remained in the vendor, by refilling of the tanks by a com- 


in its conclusions by the fact that since the decision in Henry v. Dick Co. 
case, Congress had enacted §3 of the Clayton Act. It, however, found it 
unnecessary to apply the statute. 


77 Newell v. Meyendorff, 9 Mont. 254, 23 Pac. 333 (1890) and cases cited 
therein. 


78 Whitwell v. Continental Tobacco Co., 125 Fed. 454 (C. C. A. 8th, 1903) 
and cases cited therein. 


79§4 of the Clayton Act (38 Stat. 731 (1914), 15 U. S. C. §15 (1934)), 
provides as follows: 


“Any person who shall be injured in his business or property by reason 
of anything forbidden in the antitrust laws may sue therefor in any district 
court of the United States in the district in which the defendant resides or is 
found or has an agent, without respect to the amount in controversy, and 
shall recover threefold the damages by him sustained, and the cost of suit, 
including a reasonable attorney’s fee.” 


Sec. 16, (48 Stat. 737 (1914), 15 U. S. C. §26 (1934)) provides: 


“Any person, firm, corporation, or association shall be entitled to sue 
for and have injunctive relief, in any court of the United States having 
jurisdiction over the parties, against threatened loss or damage by a viola- 
tion of the antitrust laws, including sections two, three, seven and eight of 
this Act, when and under the same conditions and principles as injunctive 
relief against threatened conduct that will cause loss or damage is granted 
by courts of equity, under the rules governing such proceedings, and upon 
the execution of proper bond against damages for an injunction improvi- 
dently granted and a showing that the danger of irreparable loss or damage 
is immediate, a preliminary injunction may issue; Provided, That nothing 
herein contained shall be construed to entitle any person, firm, corporation, 
or association, except the United States, to bring suit in equity for injunc- 
tive relief against any common carrier subject to the provisions of the Act 
to regulate commerce, approved February fourth, eighteen hundred and 
eighty-seven, in respect of any matter subject to the regulation, supervision, 
or other jurisdiction of the Interstate Commerce Commission.” 


Of course the defense that any of the antitrust laws have been violated may 
be raised at any time by a litigant aside from express statutory authority. 


27 
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petitor with its gas,*° and interference with contracts granting licenses 
to manufacture patented gear wheels and binding the licensees to pur- 
chase material from the licensor.** 

In the Auto Acetylene case, the Court held that the contracts to 
supply purchasers with gas, charging a stated price for use of the 
tanks but retaining title to them and replacing the empty ones with 
full ones, did not involve a lease or sale of the tanks, or a dealing in 
supplies within section 3. Furthermore, the Court stated, no restric- 
tion was placed on the purchaser’s right to obtain gas from a com- 
petitor so long as the tanks were not used.** 

The absence of a restriction on the use of the unpatented materials 
as ingredients in articles other than the patented gears (the materials 
having other uses prior to patent) or on dealing in other gears, was 
held by the court in the Westinghouse case to prevent a finding that 
the license contracts tended to create a monopoly or to substantially 
lessen competition in the materials. 

Another decision refused to enjoin, on petition of a rival publishing 
company, performance of a contract between a publishing company 
and its “district agents” which prohibited their handling magazines 
other than its own without consent.** The Court found that the ar- 
rangement more nearly resembled an agency conducted by the district 
agents in codperation with the sales boys than it did an outright sale 
to the district agents.** Furthermore, the Court stated, the rival com- 
pany was guilty of unfair trade practices in attempting to avail itself 
of the system which was found to be a perfectly legitimate method for 
promoting magazine sales. 

The purpose of section 3 and the effect on competition necessary 
for its application were discussed by the Supreme Court in a case in 
which the section was invoked to prevent enforcement of a contract 
between a paper pattern manufacturer and a retail dry goods store.®* 
The contract granted the dry goods store a “pattern agency,” and 
provided that the retailer should not sell any other make of pattern 
on the premises. Provision was made for return of unsold patterns 


80 Auto Acetylene Light Co. v. Prest-o-Lite Co., 276 Fed. 537 (C. C. A. 6th, 
1921) ; cert. den., 258 U. S. 622, 42 Sup. Ct. 314, 66 L. ed. 795 (1922); noted 
(1922) 31 Yate L. J. 668. 

81 Westinghouse Electric & Mfg. Co. v. Diamond State Fibre Co., 268 Fed. 
121 (Del. 1920). 
anest” F. T. C. v. Sinclair Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 
nm Review Co. v. Curtis Publishing Co., 255 Fed. 206 (S. D. N. Y. 

8*Cf., F. T. C. v. Curtis Publishing Co., 260 U. S. 568, 43 Sup. Ct. 210, 67 
L. ed. 408 (1923) supra p. 649. 

85 Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 42 Sup. Ct. 
360, 66 L. ed. 653 (1922). 
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and crediting of the retailer’s account with a percentage of their 
values. The Court held that the contract was in reality one of sale, 
since full title and dominion to the patterns passed to the retailer, and 
that it was within the proscription of the Clayton Act. 

The contract was one of many, and it was shown that the manu- 
facturer, or a holding company controlling it and two other pattern 
companies, dominated approximately two-fifths of the 52,000 so- 
called pattern agencies in the country through the use of such con- 
tracts. The Court agreed with the lower court’s view that the re- 
striction, limiting the pattern business of dealers most resorted to by 
customers, tended to facilitate further combination. 

The purpose of the Clayton Act, the Court stated, was to supple- 
ment the Sherman Act, which had been interpreted in the Standard 
Oil case®® as reaching combinations which were unreasonably re- 
strictive of competitive conditions. The Court said: 


The Clayton Act sought to reach the agreements embraced 
within its sphere in their incipiency, and in the section under con- 
sideration to determine their legality by specific tests of its own 
which declared illegal contracts of sale made upon the agreement 
or understanding that the purchaser shall not deal in the goods 
of a competitor or competitors of the seller, which may “substan- 


tially lessen competition or tend to create a monopoly.” *7 


The Act was not, however, designed to prohibit the mere possibility 
of a lessening of competition, the Court stated. “It was intended to 
prevent such agreements as would under the circumstance disclosed 
probably lessen competition, or create an actual tendency to monopoly. 
That it was not intended to reach every remote lessening of competi- 
tion is shown in the requirement that such lessening must be sub- 
stantial.” ** 

Failure to show the required substantial lessening of competition 
saved exclusive dealer arrangements in two instances. The defense 
of alleged violation of section 3 was held insufficient in a suit to re- 
cover damages for failure to perform a contract by a manufacturer of 
motion picture sound equipment which had given exclusive distribu- 
tion rights to a company.®® The contract fixed the resale price and 
required the distributor to refrain from dealing in products of any 
competitor. The restriction did not violate the Clayton Act, the Court 
held, because it effected no lessening of competition. On the con- 


o- rare Oil Co. v. United States, 221 U. S. 1, 58, 31 Sup. Ct. 502, 55 L. ed. 
). 
87 258 U. S. 346, 356, 42 Sup. Ct. 360, 66 L. ed. 653 (1922). 
88 Jd. at 357. 
89 Excelsior Motor Manufacturing and Supply Co. v. Sound Equipment Inc., 
73 F. (2d) 725 (C. C. A. 7th, 1934), cert. den., 294 U. S. 706, 55 Sup. Ct. 
352, 79 L. ed. 1241 (1935). 
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trary, since the field of motion picture sound equipment was dom- 
inated by one company, which, by virtue of its being the first to pro- 
duce a commercially practical equipment, had a virtual monopoly, 
execution of the agreement would have tended to induce competition. 

In a suit by an independent retailer to recover treble damages from 
oil companies because of injuries allegedly sustained by reason of the 
companies’ policy of refusing to sell at tank car prices except upon an 
exclusive dealer arrangement, the Court held that it did not appear 
that such policy had resulted in lessening competition between the 
independent retailer and stations operated by the companies on an 
exclusive dealer basis in the same territory.®*° 

Preservation of a manufacturer‘s good will in his product is an- 
other reason advanced for limiting an application of section 3 to con- 
tracts providing for use of related articles of the manufacturer with 
the product sold. 

This reason was apparently approved in one case which involved 
contracts between a large automobile manufacturer and its distributors 
and dealers. The contracts provided that the dealers should not sell 
or use in the repair of the manufacturer’s cars any parts not author- 
ized or produced by the manufacturer. The contract was held valid, 
the court accepting the contention of the manufacturer that the re- 
striction was necessary for the preservation of its good will.** The 
auomobile company had stated that the restriction was necessary be- 
cause of the practice of guaranteeing performance of cars for a stated 
period, and because of the complicated mechanism of an automobile. 
Failure of an automobile to function properly reflects upon the manu- 
facturer of the car, it was stated, and not upon the maker of one of 
the numerous parts contributing to the finished product. It was also 
found by the court that the contracts had resulted in no substantial 
lessening of competition in the sale of automobile parts. The Supreme 
Court affirmed the decision on the ground that this finding was con- 
curred in by both of the lower courts.*” 

Similar defenses have not, however, met with much success.®* 

In a suit to enjoin enforcement of a provision in an agreement 
licensing the manufacture and sale of patented radio receivers for pur- 


90 Lipson v. Socony Vacuum Corp., 87 F. (2d) 265 (C. C. A. 1st, 1937), cert. 
granted, 300 U. S. 651, 57 Sup. Ct. 612, 81 L. ed. 862 (1937), dismissed per 
stipulation of counsel, 301 U. S. 711, 57 Sup. Ct. 788, 81 L. ed. 1364 (1937). 
— Court held the allegations of interstate commerce to be insufficiently set 
orth. 

. 91 oa Manufacturing Co. v. General Motors Corp., 80 F. (2d) 541 (C. C. A. 

th, 1935). 

92 Pick w¥; Co. v. General Motors Corp. 299 U. S. 3, 57 Sup. Ct. 
1, 81 L. ed. 4 (1936). 

3 Compare International Business Machines Corp. v. United States, 298 
U. S. 131, 56 Sup. Ct. 701, 80 L. ed. 1085 (1936), supra, p. 656. 
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chase by the licensee from the licensor of tubes to be used as part of the 
apparatus and required to make it initially operative, the defense that 
the provision was desirable for the sake of uniformity, efficiency, and 
durability was overruled and a preliminary injunction was issued.** 
“It makes no difference,” the court stated, “for excellence of product 
does not justify the evasion or violation of the provisions of the Clay- 
ton Act.” % 

Another instance of the courts’ refusal to accept the efficiency re- 
sulting from the tying arrangement as a defense under section 3 is 
found in a case in which the holder of a patent on a process for ap- 
plying graining to metal or other surfaces simulating wood grain 
sought to compel lessees of the process to buy graining materials from 
it exclusively.** Lessees were bound to buy the lessor’s graining ma- 
terials exclusively either by express agreement or by imposition of a 
penalty royalty on lessees using competitor’s materials. 

The court dismissed the contention that the materials had to be 
adapted to the requirements of each individual customer and that there 
was something special in each installation. Others in the business, 
including the competitor who sought to enjoin performance of the 
contracts, were equally able to furnish the materials, and these ma- 
terials in no way impaired the usefulness of the patented process. 


The case is particularly important because of the holding of the 
court in overruling the contention that the practice could not tend to 
a monopoly because of the fact that the lessor’s business in graining 
supplies was only about one-half of one per cent of the national busi- 
ness of the paint and varnish industry.*’ 

The court said: 


The ratio borne by the defendant's volume of business to the 
paint and varnish industry is not, we think, the measure by which 
monopolistic tendency of its contracts is to be determined. . 
The defendant is possessed of patents. Such patents grant it a 
limited monopoly, limited as to time and as to the articles or 
processes precisely covered by the claims. Within such limita- 
tions its monopoly is exclusive and complete—there is no unoc- 
cupied area. It seeks by contract to extend within that restricted 
field the monopoly of the patent to supplies not covered by 
patent. . 


94 Radio Corporation of America v. Lord, 28 F. (2d) 257 (C. C. A. 3d, 1928), 
cert. den., 278 U. S. 648, 49 Sup. Ct. 83, 73 L. ed. 560 (1928); permanent 
injunction granted 35 F. (2d) 962 (Del. 1929), Aff'd Radio Corp. of America 
v. DeForest Radio Co., 47 F. (2d) 606 (C. C. A. 3d, 1931); cert. den., 283 
U. S. 847, 51 Sup. Ct. 494, 75 L. ed. 1456 (1931). 

95 28 F. (2d) 257, 260 (C. C. A. 3d, 1928). 

‘ . 0" Varnish Corp. v. Ault & Ww iborg Corp., 83 F. (2d) 764 (C. C. A. 

t 


®7 Compare B. S. Pearsall Butter Co. v. FTC, 292 Fed. 720 (C. C. A. 7th, 
1923), discussed supra, p. 650. 
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If we may assume, as we do, that monopoly of a defined por- 
tion of an industry is equally subject to the condemnation of the 
anti-trust laws as is a monopoly over an entire industry, then it 
requires in this case no statistical demonstration of monopolistic 
practices, for the patents themselves, which define the metes and 
bounds of the monopoly lawfully granted, likewise define the 
metes and bounds of the monopoly here sought and achieved by 
the assailed contracts.* 


The field of patent law has been particularly fertile in producing 
tying arrangements. The temptation is great to confine use of a pat- 
ented machine or process to supplies or materials sold by the holder 
of the patent either through the device of expressly licensing use of 
the machine or process on that condition or by merely allowing a 
purchaser of the supplies or materials to use the subject of the patent. 

Use of the tying clause to extend the patent monopoly to unpatented 
supplies for a patented machine was known prior to enactment of 
section 3 of the Clayton Act.®® Congress was familiar with the de- 
cision in the Dick case *°° which sanctioned a tying arrangement as a 
lawful exercise of the patentee’s right to make, use, and vend his in- 
vention.* 

Subsequent to enactment of the Clayton Act, however, the right 
of the patentee was declared not to extend to materials necessary in 
the operation of the invention.*” 


98 83 F. (2d) 764, 766 (C. C. A. 6th, 1936). In a case involving patented 
apparatus for the electrical recording and reproduction of sound in the taking 
and projection of motion pictures, use of tying restrictions was held to be un- 
lawful after competitive equipment and apparatus of adequate efficiency became 
available. (General Talking Pictures Corp. v. American Telephone & Tele- 
graph Co., 18 F. Supp. 650 (Del. 1937).) The licenses and leases of the record- 
ing and reproduction provided that producer licensees would distribute sound 
records made under the licenses only in connection with reproducing equipment 
of quality equal to that of the licensor’s equipment, and that exhibitor licensees 
should not make changes in the leased equipment and should obtain renewal 
parts from the lessor. The provisions were not void in the research and promo- 
tional periods of the industry, the Court stated, but, their use was unlawful in 
the later commercial period. However, no injunction was issued since their use 
had been practically abandoned. 

An exhibitor of motion picture films was relieved of the double feature pro- 
hibition in his contract with a distributor in another suit alleging violation of 
Section 3. Vitagraph, Inc. v. Perelman, 95 F. (2d) 142 (C. C. A. 3d, 1938), 
cert. den. Oct. 10, 1938. The relief, however, was granted on a finding of 
violation of § 1 of the Sherman Act, the Court stating that it would not determine 
the applicability of §3 of the Clayton Act since there was some question as to 
the sufficiency of the pleadings to support a finding under that section. (See 
discussion of enforcement of antitrust laws against movie industry, note 17, 
supra. 

99 See Discussion of Suits Arising Prior to Enactment of §3, supra p. 33. 

100 Henry v. A. B. Dick Co., supra note 74. 


101 International Business Machines Corp. v. United States, 298 U. S. 131, 
137 (1936), discussed supra, p. 656. 


—— Picture Patents Co. v. Universal Film Manufacturing Co., supra 
note > 
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So it is that the tying of unpatented materials to the sale or lease 
of a patented device is an unlawful attempt to extend the patent 
monopoly and is also a violation of section 3 of the Clayton Act. 

As a result of this twofold prohibition, contracts containing tying 
clauses have been declared invalid for either reason—section 3 has 
not replaced the limitation in the patent statutes. The manner of 
proceeding may well determine whether the provisions of section 3 
or the patent laws will be invoked to avoid the restrictions sought to 
be enforced by the tying arrangement. 

Courts have refused to enjoin as contributory infringement sales 
by competitors of the unpatented substance used in the patented ma- 
chine or process. 

Ownership of a patent covering a transportation package having 
a protective casing of insulating material containing frozen carbon 
dioxide was held not to carry with it the right to insist, by use of a 
notice, that the package be used only with the “dry ice” of a designated 
manufacturer.’ 

The Supreme Court cast aside the distinctions between essential and 
non-essential elements,’ and active and passive elements*® of the 
patented product, stating that they “are without legal significance.” *°* 

The Court said: 


Control over the supply of such unpatented material is beyond 
the scope of the patent monopoly; and this limitation, inherent 
in the patent grant, is not dependent upon the peculiar function 
or character of the unpatented material or the way in which it is 
used. Relief is denied because The Dry Ice Corporation is at- 
tempting, without sanction of law, to employ the patent to se- 
cure a limited monopoly of unpatented material used in applying 
the invention.*” 


The ruling in this case has been applied to deny relief, by way of 
suits for contributory infringement, against a competitor’s sale of bi- 
tuminous emulsion for use in a patented process for curing concrete 
by use of a spray of the emulsion,’ and against the sale by others of 


103 Carbice Corp. of America v. American Patents Development Corp., 283 
U. S. 27, 51 Sup. Ct. 334, 75 L. ed. 819 (1931). 

104 Henry v. A. B. Dick Co., supra note 74. 

105 Morgan Envelope Co. v. Albany Perforated Wrapping Paper Co., 152 
U. S. 425, 433 (1894); discussed supra note 73. 

Sale of apertured strips of paper to licensees of a patent owner for an auto- 
graphic register was held not to constitute contributory infringement because, 
as in the Morgan case, the paper strips were perishable in nature and had to be 
renewed periodically. Sturgis Register Co. v. Autographic Register Co. 73 
F. (2d) 883 (C. C. A. 6th, 1934). 

106 - U. S. 27, 33, 51 Sup. Ct. 334, 75 L. ed. 819 (1931). 

107 Jd. 

108 Leitch Manufacturing Co. v. Barber Co., Inc., 302 U. S. 458, 58 Sup. Ct. 
288, 82 L. ed. 371 (1938). 
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lecithin for use with a patented process in candy making employing 
that material.*°* 

The doctrine has been extended further to a suit for direct infringe- 
ment, the court stating that operation of the principle of public policy 
does not distinguish between the two types of infringement where the 
patent is being utilized to gain a monopoly beyond its legitimate 
scope.**° 

Section 3 of the Clayton Act has been invoked as a defense by a 
licensee in a suit to enjoin violation of a license restricting use of a 
patented article, and as the basis of an action by a company chal- 
lenging the legality of restrictions in contracts entered into by its 
competitor with its licensees. 

In the first instance the limitation in a license to manufacture a 
patented swinging wringer and its gear mechanism for their use only 
as part of a specified type of power-operated washing machine, was 
held to be a valid restriction.*' The limitation is well within the 
monopoly of the patent, the court held, since “the patentee is not com- 
pelled to choose between granting full and complete use under the 
patent or granting no use.” '** The condition is reasonably within the 
reward which the patentee by the grant of the patent is entitled to 
secure. 

In a suit brought by a manufacturer of towel cabinets, admittedly 
infringing its competitor’s patent, if valid, the court ruled that the 
competitor had not violated section 3 of the Clayton Act by licensing 
the use of all of its patents and requiring as a condition thereof that 
the licensee agree not to contest the validity of the patents, and to 
purchase patented cabinets and patented improvements only from an 
authorized manufacturer.'** 


The Court stated: 


Section 3 of the Clayton Act does not impinge upon the lawful 
monopoly granted to a patentee, namely, the exclusive right to 
manufacture, use and vend the patented device. It does not pro- 


109 J. C. Ferguson Manufacturing Works, Inc. vy. American Lecithin Co., 94 
F. (2d) 729 (C. C. A. Ist, 1938); cert. den. 304 U. S. 573, 58 Sup. Ct. 1042, 82 
L. ed. 1537 (1938). 

The principle is applicable whether the attempted expansion of the patent 
monopoly was made by contract, agreement, notice or understanding and 
whether the patent be for a machine, a product or a process. 302 U. S. 458, 
463 (1938). 

110 American Lecithin Co. v. Warfield Co., 23 F. Supp. 326 (N. D. Ill. 1938) : 
aff'd, 105 F. (2d) 207 (C. C. A. 7th, 1939); cert. den. (No. 455) Nov. 13, 
1939 (7 U. S. Law Week 532). See (1938) Geo. Wasn. L. Rev. 360. 

111 Vulcan Manufacturing Co. v. Maytag Co., 73 F. (2d) 136 (C. C. A. 
8th, 1934). 

112 Jd. at 139. 

113 Steiner Sales Co. v. Schwartz Sales Co., 98 F. (2d) 999 (C. C. A. 10th, 
1938); cert. den. Jan. 16, 1939. 
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hibit him from inhibiting the manufacture, use or sale or restrict- 


ing the manufacture, use or sale of the patented device by 
others."'* 


The language of the Court in this case is suggestive of that in cases 
involving tying arrangements which arose prior to section 3.*° Fur- 
thermore the Court relied on the recent case of General Talking Pic- 
tures Corp. v. Western Electric Company,''® which, although it is not 
concerned with tying clauses, is important in its holding as to the 
right of the patentee to restrict by license provisions future sales of 
the patented product. The restriction in a license limiting the sale 
of patented amplifiers to sales for private uses was held to be a valid 
restriction, and the sale to a talking picture corporation with the 
knowledge that the amplifier would be used commercially to consti- 
tute infringement. The purchaser was not “an ordinary purchaser in 
the ordinary channels of trade,” the court stated, since the sales were 
not under the patent. 

The decision in itself has little effect on tying clauses, but the broad 
language of the opinion as to the power of a patentee to retain control 
over the patented article through license restrictions may well be used 


to expand once more the interpretation of the right to make, use and 
vend a patented article. 


IV. CONCLUSIONS 
The foregoing analysis demonstrates that the Federal Trade Com- 
mission has not effectively enforced section 3 of the Clayton Act. 
Proceedings by the Commission under this section have been few.'?" 
The number of complaints invoking the provisions of section 3 which 


have been dismissed by the Commission indicates an indisposition to 
incur the risk of court reversal. 


Is the section then to be relegated to the position of an available 
remedy for private litigants and a few aggrieved parties who file com- 
plaints with the Commission? 


It may be that this is the true intent 
of the statute. 


It is possible, however, that section 3 will be resur- 
rected in the present antitrust program of the government and take 
its place in the statutory pattern evolved. 


If the latter course is to be pursued recent events foreshadow action 
by the Department of Justice rather than the Federal Trade Commis- 
sion. Assistant Attorney General Thurman Arnold has recently 
announced that judicial determination of the legality of tying in ar- 

114 Jd. at 1007. 


115 See supra p. 33. 


116 304 U. S. 175, 58 Sup. Ct. 849, 82 L. ed. 1273 (1938), reargued and 
affirmed 305 U. S. 124, 59 Sup. Ct. 116, 83 L. ed. (Adv. op.) 110 (1938). 
117 See supra p. 640 ff. 
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rangements in patent licenses and requirements for purchase of non- 
patented materials and services will be sought by the Antitrust 
Division of the Department of Justice.** A grand jury investigation 
of these and other patent practices which are believed to be question- 
able under the antitrust statutes is called for as part of the program 
of the Antitrust Division. An equity proceeding against corporations 
and individuals allegedly controlling the glassware container industry 
through ownership of patents on glass containers and machinery has 
been instituted, charging violation of the Sherman and Clayton Acts.*?* 
It is stated to be the first of a series of proceedings against companies 
and persons in various industries. 

Violations of the Clayton Act, however, are not now amenable to 
prosecution by the Attorney General. Injunctive proceedings only 
are authorized in the event enforcement is sought by the Department 
of Justice rather than by the Federal Trade Commission.’*° Amend- 
ment of the Clayton Act to conform its enforcement provisions to 
those originally included in the Act would remedy this.’** Violation 
of section 3, as well as of sections 2, 7 and 8, would be a misdemeanor, 
as is the case under the Sherman Act.**? 

Advantages resulting from a change in the enforcement procedure 
might well evoke a healthier regard for the prohibitions of section 3. 
Proceeding by grand jury would be more effective than an adminis- 
trative hearing, involving the difficulties of compelling disclosure by 
those under investigation *** and of proving a substantial reduction in 


118 Department of Justice Release, Dec. 11, 1939. See 7 U. S. Law Week 693. 

119 United States v. Hartford Empire Co., filed in U. S. D. C., N. Ohio on 
Dec. 11, 1939. 

120 Clayton Act, §15. 38 Stat. 736 (1914), 15 U. S. C. §25 (1914). 

121 When the Clayton Act was passed by the House of Representatives as 
H. R. 15657, violations of Sections 2, 3, 7 and 8 were declared to be misde- 
meanors, and there was no provision in the Act for enforcement by the Federal 
Trade Commission. 

The Federal Trade Commission Act was passed by the House on the same 
day, but under the House bill it was to be an investigating and advisory body. 
The Senate Interstate Committee reported in place of the Federal Trade Com- 
mission bill passed by the House a Federal Trade Commission bill which 
authorized the Commission to issue restraining orders against the use of unfair 
methods of competition. When the Senate Judiciary Committee later reported 
the Clayton Act, the penal provisions of what became Sections 2, 3, 7 and 8 were 
stricken out and Section 9(b) was added. This section gave the Commission 
jurisdiction over these four sections and authorized the issuance of cease and 
desist orders against violators. In conference Section 11 was adopted in place 
of Section 9(b). 

122 26 Stat. 209 (1890), 15 U. S. C. §1 (1934). 

128 See Watkins, An Appraisal of the Work of the Federal Trade Commission 
(1932) 32 Cox. L. Rev. 272, 278-279, where the author states: 

“But the major deficiency of the Federal Trade Commission from the 
standpoint of the accomplishment of the fundamental purpose of its creation, 
is the atrophy of its investigatory power. Despite the sweeping terms in 
which Congress endowed it, in sections 6, 9, and 10 of its organic act, with 
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competition or tendency to monopoly, followed by an order subject to 
court review.*** 

Moreover, the cease and desist order has generally proved to be an 
ineffectual enforcement weapon with which to inspire compliance with 
statutory requirements. Addition of criminal penalties would insure 
a better outlook for preservation of competition through elimination 
of the proscribed practices. 

The Commission, in enforcing section 3 of the Clayton Act, has had 
the support neither of the courts nor of Congress in strengthening its 
position.’*®> The Supreme Court in the Oil Pump cases*** made it 
clear that the Commission will not be allowed to set its own economic 
standards of what does or does not tend substantially to lessen com- 


power to compel testimony, procure documents, and command factual 
reports, the Commission has suffered this, its right arm, as it were, to be 
whittled away by the courts until there remains nothing but an impotent 
stump [Citing cases]. Doubtless this is no fault of the Commission. 
Nevertheless, its investigatory power has been so far reduced that a court 
could say in a recent opinion: “Until the powers of petitioner (the Com- 
mission) with respect to such inquiries have been enlarged by statute, 
the present limitations which hedge about its inquisitorial functions must 
be recognized. One of them is that until particular documents . . . become 
evidentiary, respondent corporation is not obliged to lay before the Com- 
mission its books and papers for scrutiny in ‘an investigation to ascertain 
whether any antitrust laws have been violated’ . . .” (FTC v. Smith, 34 
F. (2d) 323 (S. D. N. Y. 1929). 


124 The advantages of proceeding by grand jury may be briefly summarized as 

follows : 

1. Proceedings by administrative notice and hearing afford much greater 
opportunity to delay the investigation by dilatory legal tactics designed to 
hamper or defeat the proceeding. 

. The cloak of secrecy surrounding evidence presented to a grand jury is an 
important aid in obtaining full and willing disclosure by witnesses who 
fear to incur the hostility of the persons or concerns under investigation. 
Testimony presented in an administrative hearing by the Commission is 
not thus protected. 

. The decisions indicate that grand juries are allowed greater latitude in 
demanding information than regulatory commissions. Compare Federal 
Trade Commission v. American Tobacco Co., 264 U. S. 298, 305-306, 44 
Sup. Ct. 336, 68 L. ed. 696 (1924) (Commission demanded copies of all cor- 
respondence between tobacco company and its jobber customers during a 
certain period) and Ellis y. Interstate Commerce Commission, 237 U. S. 
434, 445, 35 Sup. Ct. 645, 59 L. ed. 1036 (1915) (Commission accused of 
conducting “a fishing expedition into the affairs of a stranger for the chance 
that something discreditable might turn up”) with Brown v. United States, 
276 U. S. 134, 143, 48 Sup. Ct. 288, 72 L. ed. 500 (1928) and United States 
v. American Tobacco Co., 146 Fed. 557 (C. C. S. D. N. Y., 1906). 


125 See BLAISDELL, THE FEDERAL TRADE ComMISSION (1932) 17-36, 44, 46-55, 
73-74, 287-288, 305, 311; Montague, Antitrust Laws and the Federal Trade 
Commission 1914-1927 (1927) 27 Cor. L. Rev. 650; Watkins’s The Federal 
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petition or create a monopoly. Instead, the Court has adopted its 
own standards, so that today tying and exclusive dealing contracts are 
illegal only if a substantial lessening of competition or a tendency to 
monopoly can be proved in the light of the Court’s set of economic 
criteria. 

Effective enforcement through the Federal Trade Commission is, 
however, possible. A more lenient attitude on the part of the courts 
toward Commission cases, and the attitude has become more lenient, 
should inspire renewed activity by the Commission. Also possible is 
legislation similar to that enacted to remove the barrier to effective 
enforcement of section 2 of the Clayton Act—the same requirement 
of proof of substantial lessening of competition or tendency to mo- 
nopoly. 

The Robinson-Patman Act **’ significantly broadened the old ban 
on price discrimination as may “substantially . . . lessen competition 
or tend to create a monopoly in any line of commerce” to include that 
which may “injure, destroy or prevent competition with any person 
who either grants or knowingly receives the benefit of such discrim- 
ination, or with customers of either of them.” The intent to reach 
discriminatory practices in their inception before they have resulted 
in a monopoly or in a substantial reduction of competition is clearly 
evident. The underlying current of Congressional opinion was that 
many, if not most, unfair trade practices, will if long continued tend 
to monopoly and restraint of trade. 

Similar legislative aid for section 3 would permit Commission en- 
forcement unfettered by the necessity of proving a substantial reduc- 
tion in competition or tendency to a monopoly. The true intent of 
the Clayton Act —to supplement the Sherman Act by reaching, in 


their incipiency, agreements destructive of competition—would then 
be achieved.'** 


127 49 Stat. 1526 (1936), 15 U. S. C. $13 (Supp. 1938). 


128 Standard Fashion Co. v. Magrane-Houston Co., 258 U. S. 346, 42 Sup. Ct. 
360, 66 L. ed. 653 (1922); Standard Oil Co. v. Federal Trade Comm., 282 
Fed. 81 (C. C. A. 3d, 1922); United States v. United Shoe Machinery Co., 


264 Fed. 138 (E. D. Mo. 1920); app. dismissed 254 U. S. 666, 41 Sup. Ct. 217, 
65 L. ed. 465 (1920). 
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APPENDIX I 


INVESTIGATIONS BY THE COMMISSION, 
1915-39 * 


DESCRIPTIONS OF GENERAL INQUIRIES INCLUDING TITLES OF 
PuBLISHED REPORTS 


General investigations of the Federal Trade Commission are described in the 
following paragraphs devoted to the more than 110 inquiries undertaken at the 
request of the Congress, the President, the Attorney General, other departmental 
heads, and on motion of the Commission in pursuance of certain provisions of 
its organic act. 

Published reports of the Commission in connection with these inquiries are 
also listed, including the Senate and House document numbers for those of the 
reports that were ordered printed by the Congress. Publications not desig- 
nated by such document numbers were published as Commission reports. Al- 
though available in reference libraries, many of the publications mentioned are 
now out of print and are so designated herein. Those available may be obtained 
from the Superintendent of Documents, Government Printing Office, Wash- 
ington, D. C. 

Accounting Systems.—This inquiry was made on motion of the Commission, 
with a view to improving accounting practices, and led to the publication in 
1916 of two reports entitled “Fundamentals of a Cost System for Manufactur- 
ers” (31 pages), and “A System of Accounts for Retail Merchants” (19 pages, 
out of print). 

Agricultural Implement and Machinery Industry.—This inquiry was 
made pursuant to Public Resolution No. 130 (Senate Joint Resolution No. 277), 
Seventy-fourth Congress, second session, approved June 24, 1936. Adoption of 
the resolution was a result of widespread complaints in 1936 and prior years 
concerning the disparity between prices of farm products, which, in 1932, 
reached record lows, and the prices of many farm implements and machines 
and their repair parts, which had been maintained at a high level. The resolu- 
tion called for investigation of these conditions and other related factors. The 
report showed that a concentration of control in the hands of a few large com- 
panies had resulted largely from acquisition of the capital stock or of the assets 
of competitors prior to enactment of the Clayton Act and thereafter in the 
purchase of assets of competitors rather than in the purchase of their capital 
stock. The Commission recommended amendment of section 7 of the Clayton 
Act as related on pages 19 and 29 of its annual report for 1938. The report, 
Agricultural Implement and Machinery Industry, was submitted to Congress 
June 6, 1938, in two parts and subsequently printed in one volume as House 
Document No. 702, Seventy-fifth Congress, third session (1,176 pages). (See 
also Farm Implements and Independent Harvester.) 

Agricultural Income.—This inquiry was made pursuant to Senate Joint 
Resolution No. 9, Seventy-fourth Congress, first session (Public Resolution No. 
61, Seventy-fourth Congress, approved August 27, 1935, as amended by Public 
Resolution No. 86, Seventy-fourth Congress, and by Public Resolution No. 112, 
Seventy-fourth Congress). The first resolution called for an inquiry with re- 
spect to the “principal farm products” and the last one with respect to “table 
and juice grapes, fresh fruits and vegetables.” The chief topics covered were: 
the decline in agricultural income; the increases or decreases in the income 
of principal corporations engaged in the manufacture and distribution of prin- 
cipal farm products; the proportion of total consumer cost of such products 
represented by proceeds to the farmers, manufacturers, and distributors; the 
financial position of the aforementioned principal corporations, including assets, 


* Reprinted from Federal Trade Commission Annual Report (1939), pp. 203- 
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investment and rates of return; the salaries of officers of such corporations; 
the concentration of control of major farm products, the methods used for ob- 
taining such control, and the extent to which unfair methods were employed 
in handling farm products, such methods including any combinations, monop- 
olies, and price-fixing. The resolution also required an inquiry into the extent 
to which codperative agencies had entered into the processing and marketing 
of such farm products. 

Five reports were submitted to Congress: (1) Interim Report of the Fed- 
eral Trade Commission on the Agricultural Income Inquiry, December 26, 1935, 
printed as House Document No. 380, Seventy-fourth Congress, second session 
(6 pages); (2) Fruits and Vegetables—Agricultural Income Inquiry (interim 
report), February 1, 1937, printed as Senate Document No. 17, Seventy-fifth 
Congress, first session (16 pages); (3) Agricultural Income Inquiry, Part I, 
Principal Farm Products, March 2, 1937, of which the first two chapters were 
first printed, namely, (a) gi and (b) conclusions and recommendations, 
as Senate Document No. 54, Seventy-fiith Congress, first session (40 pages), 
the complete report (1,134 pages) later being printed by the Commission; (4) 
Part II, Fruits, Vegetables and Grapes, June 10, 1937, printed by the Com- 
mission (906 pages), and Part III, Supplementary Report, November 8, 1937, 
printed by the Commission (154 pages). (See also Price Deflation.) 


Automobiles.—See Motor Vehicle Industry. 


Bakeries.—This inquiry was made on the basis of President Wilson’s order 
of February 7, 1917, calling for a general investigation relating to foodstuffs. 
The Commission made a brief report on the cost of bread, and other related 
factors, which was printed, with other data, by the United States Food Ad- 
ministration, November 1917, and entitled “United States Food Administration 
Report of the Federal Trade Commission on Bakery Business in United States.” 
(pp. 5-13, out of print). (See Bread and Flour, Flour Milling, and Food In- 
vestigation. ) 

Bread and Flour.—This inquiry was made pursuant to Senate Resolution 
No. 163, Sixty-eighth Congress, first session, adopted February 16, 1924. The 
resolution directed the Commission to inves ee the production, distribution, 
transportation, and sale of flour and bread, showing costs, prices, and profits at 
each stage of the process of production and distribution ; the extent and methods 
of price fixing, price maintenance, and price discrimination ; concentration of 
control in the milling and baking industries, and evidence indicating the existence 
of agreements, conspiracies, or combinations in restraint of trade. Two pre- 
liminary reports dealt with competitive conditions in flour milling and bakery 
combines and profits. The final report showed, among other things, that whole- 
sale baking in recent years had been generally profitable. It disclosed also 
price-cutting wars by big bakery combines and subsequent price-fixing agree- 
ments. Reports were: Competitive Conditions in Flour Milling (140 pages) 
printed as Senate Document No. 97, Seventieth Congress, first session, May 3, 
1926; Bakery Combines and Profits (95 pages), printed as Senate Document 
No. 212, Sixty-ninth Congress, second session, February 11, 1927; and Competi- 
tion and Profits in Bread and Flour (509 pages) printed as Senate Document 
No. 98, Seventieth Congress, first session, January 11, 1928. A supplementary 
report covering data withheld during court proceedings (Millers’ National 
Federation against Federal Trade Commission) entitled Conditions in the Flour 
Milling Business, was submitted to the Senate May 28, 1932, and printed as 
Senate Document No. 96, Seventy-second Congress, first session (26 pages). 
(See also Bakeries, Flour Milling, and Food Investigation.) 


Calcium Arsenate.--This inquiry was made pursuant to Senate Resolution 
No. 417, Sixty-seventh Congress, fourth session, adopted January 23, 1923. The 
high prices of calcium arsenate, a poison used to destroy the cotton boll weevil, 
led to this inquiry from which it appeared that the cause of such prices was 
the sudden increase in demand rather than any restraints of trade. The re- 
port, Calcium Arsenate Industry, was submitted to the Senate March 3, 1923, 
and printed as Senate Document No. 345, Sixty-seventh Congress, fourth session 
(21 pages). 

Cement Industry.—This inquiry was made pursuant to Senate Resolution 
No. 448, Seventy-first Congress, third session, adopted February 16, 1931. This 
resolution instructed the Commission to investigate competitive conditions and 
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distributing processes in the cement industry to determine the existence, if any, 
of unfair trade practices or violations of the anti-trust laws. The report indi- 
cated that rigid application of the multiple basing-point price system, universally 
used in the industry, tended to lessen price competition and destroy the value 
of sealed bids; that manufacturers in concert with dealer organizations had 
engaged in activities which strengthened the system’s price effectiveness and 
that dealers’ associations had engaged in practices designed to restrict sales 
to those recognized as legitimate dealers by the associations. It was indicated 
such practices also tended to control sales terms. The report, Cement Indus- 
try, reiterated certain findings and conclusions of the Commission’s earlier 
report on the cement industry made as a part of the price bases inquiry (see 
Price Bases and Steel Investigations herein for further reference to basing-point 
systems). The cement report was submitted to the Senate June 9, 1933, and 
printed as Senate Document No. 71, Seventy-third Congress, first session (160 
pages). 

Chain Stores.—This inquiry was made pursuant to Senate Resolution No. 
224, Seventieth Congress, first session, adopted May 12, 1928. The Commission 
was directed to ascertain the advantages and disadvantages of chain-store dis- 
tribution as compared with other types of distribution and how far the increase 
in the former system depended upon quantity prices and whether or not such 
quantity prices were in violation of law and what legislation, if any, should be 
enacted regarding them. The resolution also called for a report upon the extent 
to which practices of the chain stores had tended to monopoly or concentration 
of control, the existence of unfair methods, and agreements in restraint of trade. 
The factual data, submitted in 33 separate reports published as Senate docu- 
ments under the general title Chain Stores, contained detailed statistical analyses 
of almost every phase of chain-store operation. 


Subtitles * of the chain store reports, their dates of submittal, and the docu- 
ment numbers under which they were printed, are as follows: 


Coodperative Grocery Chains, 199 
pages, July 13, 1931, Senate Document 
No. 12, Seventy-second Congress, first 


Chain-Store Private 
pages, September 26, 1932, Senate 
Document No. 142, Seventy-second 


Brands, 126 


session. 


Wholesale Business of Retail 
Chains, 38 pages, December 22, 1931, 
Senate Document No. 29, Seventy-sec- 
ond Congress, first session. 

Sources of Chain-Store Merchan- 
dise, 76 pages, December 22, 1931, 
Senate Document No. 30, Seventy- 
second Congress, first session. 

Scope of the Chain-Store Inquiry, 
33 pages, December 22, 1931, Senate 
Document No. 31, Seventy-second 
Congress, first session. 

Chain-Store Leaders and Loss Lead- 
ers, 57 pages, January 15, 1932, Sen- 
ate Document No. 51, Seventy-second 
Congress, first session. 

Coéperative Drug and Hardware 
Chains, 28 pages, April 18, 1932, Sen- 
ate Document No. 82, Seventy-second 
Congress, first session. 

Growth and Development of Chain 
Stores, 81 pages, June 11, 1932, Sen- 
ate Document No. 100, Seventy-second 
Congress, first session. 


Congress, second session. 

Short Weighing and Over Weigh- 
ing in Chain and Independent Grocery 
Stores, 42 pages, December 15, 1932, 
Senate Document No. 153, Seventy- 
second Congress, second session. 

Sizes of Stores of Retail Chains, 50 
pages, December 21, 1932, Senate 
Document No. 156, Seventy-second 
Congress, second session. 


Quality of Canned Vegetables and 
Fruits (Under Brands of Manufactur- 
ers, Chains, and Other Distributors), 
53 pages, January 13, 1933, Senate 
Document No. 170, Seventy-second 
Congress, second session. 


Gross Profit and Average Sales per 
Store of Retail Chains, 75 pages, Feb- 
ruary 2, 1933, Senate Document No. 
178, Seventy-second Congress, second 
session. 

Chain-Store Manufacturing, 129 
pages, April 5, 1933, Senate Docu- 
ment No. 13, Seventy-third Congress, 
first session. 


* The Commission published Chain Store System of Marketing and Distribu- 
tion (Progress Report), May 12, 1930, printed as Senate Document No. 146, 
Seventy-first Congress, second session (6 pages). 
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Sales, Costs, and Profits of Retail 
Chains, 120 pages, April 22, 1933, Sen- 
ate Document No. 40, Seventy-third 
Congress, first session. 

Prices and Margins of Chain and 
Independent Distributors, Washington, 
D. C.—Grocery, 98 pages, May 15, 
1933, Senate Document No. 62, Sev- 
enty-third Congress, first session. 

Prices and Margins of Chain and 
Independent Distributors, Memphis— 
Grocery, 44 pages, June 8, 1933, Sen- 
ate Document No. 69, Seventy-third 
Congress, first session. 

Prices and Margins of Chain and 
Independent Distributors, Detroit— 
Grocery, 42 pages, June 22, 1933, Sen- 
ate Document No. 81, Seventy-third 
Congress, second session. 

Prices and Margins of Chain and 
Independent Distributors, Cincinnati— 
Grocery, 50 pages, November 12, 1933, 
Senate Document No. 88, Seventy- 
third Congress, second session. 

Prices and Margins of Chain and 
Independent Distributors, Cincinnati— 
Drug, 43 pages, December 30, 1933, 
Senate Document No. 95, Seventy- 
third Congress, second session. 

Prices and Margins of Chain and 
Independent Distributors, Detroit— 
Drug, 51 pages, December 30, 1933, 
Senate Document No. 96, Seventy- 
third Congress, second session. 

Prices and Margins of Chain and 
Independent Distributors, Memphis— 
Drug, 40 pages, December 30, 1933, 
Senate Document No. 97, Seventy- 
third Congress, second session. 

Prices and Margins of Chain and 
Independent Distributors, Washington, 
D. C.—Drug, 40 pages, December 30, 
1933, Senate Document No. 98, Sev- 
enty-third Congress, second session. 

Chain-Store Wages, 116 pages, 
July 15, 1933, Senate Document No. 
82, Seventy-third Congress, second 
session. 

Chain-Store Advertising, 89 pages, 
October 14, 1933, Senate Document 


No. 84, Seventy-third Congress, sec- 
ond session, 

Chain-Store Price Policies, 146 
pages, October 20, 1933, Senate Docu- 
ment No. 85, Seventy-third Congress, 
second session. 

Special Discounts and Allowances 
to Chain and Independent Distributors 
—Tobacco Trade, 118 pages, October 
26, 1933, Senate Document No. 86, 
Seventy-third Congress, second ses- 
sion. 

Special Discounts and Altlowances 
to Chain and Independent Distributors 
—Grocery Trade, 44 pages, November 
14, 1933, Senate Document No. 839, 
Seventy-third Congress, second ses- 
sion. 

Special Discounts and Allowances 
to Chain and Independent Distributors 
—Drug Trade, 98 pages, November 
24, 1933, Senate Document No. 94, 
Seventy-third Congress, second ses- 
sion. 

Invested Capital and Rates of Re- 
turn of Retail Chains, 142 pages, Oc- 
tober 29, 1933, Senate Document No. 
87, Seventy-third Congress, second 
session. 

Service Features in Chain Stores, 
67 pages, November 20, 1933, Senate 
Document No. 91, Seventy-third Con- 
gress, second session. 

The Chain Store in the Small Town, 
112 pages, November 22, 1933, Senate 
Document No. 93, Seventy-third Con- 
gress, second session. 

Miscellaneous Financial Results of 
Retail Chains, 93 pages, December 31, 
1933, Senate Document No. 99, Sev- 
enty-third Congress, second session. 

State Distribution of Chain Stores, 
1913-28, 55 pages, November 16, 1933, 
Senate Document No. 130, Seventy- 
third Congress, second session. 

Final Report on the Chain-Store In- 
vestigation, 110 pages (out of print), 
December 14, 1934, Senate Document 
No. 4, Seventy-fourth Congress, first 
session. 


Coal, Anthracite.—This investigation was conducted pursuant to Senate 
Resolution No. 217, Sixty-fourth Congress, first session, adopted June 22, 1916, 
and Senate Resolution No. 51, Sixty-fifth Congress, first session, adopted May 
1, 1917. A rapid advance in the prices of anthracite at the mines, compared 
with costs, and the overcharging of anthracite jobbers and dealers, were dis- 


closed in the inquiry in response to these resolutions. 


Current reports of oper- 


ators’ and retailers’ selling prices were obtained, and this was believed to have 


substantially benefited the consumer. 


The preliminary report, Anthracite Coal 


Prices, was submitted to Congress May 4, 1917, and printed as Senate Docu- 


ment No. 19, Sixty-fifth Congress, first session (4 pages, out of print). 


The 


general report and summary, Anthracite and Bituminous Coal, was submitted 
to Congress June 19, 1917, and printed as a Commission publication and as 
Senate Document No. 50, Sixty-fifth Congress, first session (420 pages, out 















712 





THE GEORGE WASHINGTON LAW REVIEW 


of print), and the summary was submitted to Congress separately, entitled An- 
thracite and Bituminous Coal Situation, and printed as House Document No. 
193, Sixty-fifth Congress, first session (29 pages, out of print). 

Coal, Anthracite.—This inquiry, made on motion of the Commission, dealt 
with premium prices of anthracite coal charged by certain mine operators and 
the premium prices and gross profits of wholesalers in the latter part of 1923 
and early in 1924. The report discussed also the development of the anthracite 
combination and the results of the Government’s efforts to dissolve it. The 
Report of the Federal Trade Commission on Premium Prices of Anthracite 
(97 pages), dated July 6, 1925, was submitted to Congress and printed. 


Coal, Bituminous.—An inquiry was made on motion of the Commission. 
The reports on investment and profit in soft-coal mining were prepared and 
submitted to Congress in the belief that the information would be of timely value 
in consideration of pending legislation regarding the coal trade. The data cover 
the years 1916 to 1921, inclusive. Reports were submitted in two parts, dated 
May 31, 1922, and July 6, 1922, but published by the Commission in one volume, 
entitled “Investment and Profit in Soft Coal Mining.” Part I. Summary and 
Conclusions; Part II. Explanatory and Statistical Material Supporting Part I 
(222 pages), and by the Senate in two volumes as Senate Document No. 207, 
Sixty-seventh Congress, second session, Part I (10 pages) and Part II (208 
pages). 

Coal, Bituminous.—This inquiry was made pursuant to House Resolution 
No. 352, Sixty-fourth Congress, first session, adopted August 18, 1916. The 
resolution called for an investigation of the alleged depressed condition of the 
industry, but subsequent to its adoption there was a marked advance in coal 
prices, and the Commission, in a preliminary report, suggested various measures 
for insuring a more adequate supply at reasonable prices. This report, entitled 
Preliminary Report by the Federal Trade Commission on the Production and 
Distribution of Bituminous Coal, was printed as House Document No. 152, 
Sixty-fifth Congress, first session (8 pages, out of print), May 19, 1917. 

Coal Reports—Cost of Production.—This inquiry was made at the direc- 
tion of President Wilson, who, prior to passage of the Lever Act in August, 
1917, called upon the Commission to furnish information to be used by him in 
fixing coal prices under that act. On the basis of the information furnished the 
prices of coal were fixed by Executive order. The work of the Commission 
in determining the cost of production of coal was continued by obtaining monthly 
reports. This information was compiled for use of the United States Fuel 
Administration in continuing the control of prices. Detailed cost records were 
collected from January, 1917, through December, 1918, for about 99 per cent of 
the anthracite tonnage production and for about 95 per cent of the bituminous 
coal production. This information was summarized, after the war, in a series 
of reports for the principal coal producing States or regions, which were all 
dated June 30, 1919, and printed as follows: Cost Reports of the Federal Trade 
Commission—Coal. No. 1. Pennsylvania—Bituminous (103 pages). No. 2. 
Pennsylvania—Anthracite (145 pages, out of print). No. 3. Illinois—Bitumi- 
nous (127 pages). No. 4. Alabama, Tennessee, and Kentucky—Bituminous 
(210 pages). No. 5. Ohio, Indiana, and Michigan—Bituminous (288 pages). 
No. 6. Maryland, West Virginia, and Virginia—Bituminous (286 pages). No. 
7. Trans-Mississippi States—Bituminous (459 pages). (See also War-Time 
Cost Finding.) 

Coal—Current Monthly Reports.—In December, 1919, the Commission, 
provided with a special appropriation by Congress, initiated a system of current 
monthly returns from the soft-coal industry somewhat similar to those required 
from coal-producing companies during the war. An injunction to prevent the 
Commission from calling for such reports (denied about seven years later) led 
to their abandonment. Processed reports of the results were published monthly 
regarding operations from January to June, inclusive, 1920, as follows: Bulle- 
tin No. 1 (January 1920 costs), April 20, 1920; Bulletin No. 2 (February 
1920 costs), May 24, 1920; Bulletin No. 3 (March 1920 costs), June 25, 1920; 
Bulletin No. 4 (April 1920 costs), July 26, 1920; Bulletin No. 5 (May 1920 
costs), August 25, 1920; Quarterly Report No. 1 (revised costs—First Quar- 
ter of 1920), August 25, 1920; Quarterly Report No. 2 (revised costs—Second 
Quarter of 1920), December 6, 1920. (AII out of print.) 
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Coal—Retail Situation—An inquiry was made on motion of the Commis- 
sion into the retail coal situation in Washington, D. C., and a processed release 
was issued on August 11, 1917, entitled “Washington, D. C., Retail Coal Situa- 
tion” (5 pages, out of print). 

Commercial Bribery.—An inquiry made on motion of the Commission into 
the prevalence of bribery of employees of customers as a method of obtaining 
trade was described in a Special Report on Commercial Bribery, dated May 15, 
1918, submitted to Congress and printed as House Document No. 1107, Sixty- 
fifth Congress, second session (3 pages, out of print). The report contained 
recommendations for legislation striking at this practice. On August 22, 1918, 
a letter from the Commission to Senator Duncan U. Fletcher of Florida, in the 
nature of a report, discussed this subject and was printed under the title Com- 
mercial Bribery, as Senate Document (unnumbered), Sixty-fifth Congress, sec- 
ond session (36 pages, out of print). On March 18, 1920, a brief report was 
submitted to the Senate by the Commission, on its own motion, entitled Com- 
mercial Bribery, which was printed as Senate Document No. 258, Sixty-sixth 
Congress, second session (7 pages, out of print). 

CoGdperation in Foreign Countries.—This investigation, initiated on mo- 
tion of the Commission, involved inquiries made by the Commission regarding 
the codperative movement in fifteen European countries. The report, Codpera- 
tion in Foreign Countries (202 pages, out of print), dated December 2, 1924, was 
printed as Senate Document No. 171, Sixty-eighth Congress, second session. It 
— recommendations for further developments of codperation in the United 

tates. 


Coéperative Marketing.—This inquiry was made pursuant to Senate Reso- 
lution No. 34, Sixty-ninth Congress, special session, adopted March 17, 1925. It 
covered the development of the codperative movement in the United States and 
illegal interferences with the formation and operation of codperatives. The re- 
port included a study of comparative costs, prices, and marketing practices as 
between codperative marketing organizations and other types of marketers and 
distributors handling farm products. Entitled “Codperative Marketing,” the 
report was submitted to the Senate April 30, 1928, and printed as Senate Docu- 
ment No. 95, Seventieth Congress, first session (721 pages, out of print). 


Copper.—This inquiry was a part of the war-time work done at the direction 
of President Wilson. One of the first products for which the Government estab- 
lished a definite maximum price during the World War was copper. The in- 
formation upon which the price was fixed was primarily the cost findings of the 
Federal Trade Commission, and a summary of this cost information was printed 
in a report entitled “Cost Reports of the Federal Trade Commission”—Copper 
(26 pages), issued June 30, 1919. (See also War-time Cost Finding.) 


Cost of Living.—At the outbreak of the World War, the rapid rise of prices 
led the Commission, at the direction of President Wilson, to call a conference on 
April 30, 1917, to which official delegates of the various States were invited. The 
proceedings, entitled “The High Cost of Living,” were subsequently printed (119 
pages, out of print). 

Cost of Living.—This inquiry was made upon the request of President 
Roosevelt as contained in a published letter dated November 16, 1937, and a 
confidential report was submitted to him a few months thereafter. A resolution 
of the Commission, concerning its undertaking of the investigation, was adopted 
November 20, 1937. 


Cotton Merchandising.—This inquiry was made pursuant to Senate Resolu- 
tion No. 252, Sixty-eighth Congress, first session, adopted June 7, 1924. The 
report discussed abuses in handling consigned cotton and made recommendations 
designed to correct or alleviate existing conditions. The report, Cotton Mer- 
chandising Practices, was submitted to the Senate January 20, 1925, and printed 
as Senate Document No. 194, Sixty-eighth Congress, second session (38 pages). 


Cottonseed Industry.—An inquiry was made pursuant to House Resolution 
No. 439, Sixty-ninth Congress, second session, adopted March 2, 1927. Alleged 
fixing of prices paid for cottonseed led to this investigation. The Commission 
found considerable evidence of codperation among the State associations, but 
the evidence as a whole did not indicate that prices had been fixed in violation 
of the anti-trust laws by those engaged in crushing or refining cottonseed. One 
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of the main causes of dissatisfaction to both the producer of cottonseed and those 
engaged in its purchase and manufacture was found to be a lack of a uniform 
system of grading. The report, Cottonseed Industry, was submitted to the 
House March 5, 1928, and printed as House Document No. 193, Seventieth Con- 
gress, first session (37 pages). 

Cottonseed Industry.—An inquiry was made pursuant to Senate Resolution 
No. 136, Seventy-first Congress, first session, adopted October 21, 1929, and 
Senate Resolution 147, Seventy-first Congress, first session, adopted November 
2, 1929. These resolutions instructed the Commission to investigate practices of 
corporations operating cottonseed-oil mills to determine the existence of unlaw- 
ful combinations seeking to lower and fix prices of cottonseed, and seeking to 
sell cottonseed meal at a fixed price under boycott threat. The Commission 
was also directed to determine whether such corporations were acquiring con- 
trol of cotton gins for the purpose of destroying competitive markets as well 
as for depressing or controlling prices paid to seed producers. The final report 
(207 pages) was submitted to the Senate on May 19, 1933. This report and 
twelve volumes covering hearings during the course of the investigation were 
printed as Senate Document No. 209, Seventy-first Congress, second session, 
under the general title, Investigation of Cottonseed Industry. A preliminary 
report dated February 28, 1930, was printed as Senate Document No. 91, Sev- 
enty-first Congress, second session (4 pages, out of print). 


Cotton Trade.—An inquiry was made pursuant to Senate Resolution No. 
262, Sixty-seventh Congress, second session, adopted March 29, 1922. A pre- 
liminary report, Cotton Trade, discussed especially the causes of the decline in 
cotton prices in 1920-1922. The report was submitted to Congress February 
26, 1923, and printed as Senate Document No. 311, Sixty-seventh Congress, 
fourth session (28 pages, out of print). 

Cotton Trade.—An inquiry was made pursuant to Senate Resolution No. 
429, Sixty-seventh Congress, fourth session, adopted January 31, 1923. The in- 
quiry in response to this second resolution on the cotton trade was combined 
with the one mentioned above and resulted in a report which was sent to the 
Senate in April, 1924. This report recommended that Congress enact legislation 
providing for some form of southern warehouse delivery on New York con- 
tracts, and as a part of such a delivery system the adoption of a future contract 
which would require that not more than three adjacent or contiguous grades 
should be delivered on any single contract. The Commission also recommended 
a revision of the system of making quotations and differences at the various spot 
markets and the abolition of deliveries on futures at New York. The special 
warehouse committee of the New York Cotton Exchange, on June 28, 1924, 
adopted the recommendations of the Commission with reference to the southern 
delivery on New York contracts, including the contiguous grade contract. The 
report, entitled The Cotton Trade, contained, respectively, the report and the 
transcript of hearings. It was submitted to the Senate April 28, 1924, and 
printed in two volumes as Senate Document No. 100, Sixty-eighth Congress, 
first session, Part I (280 pages), Part II (230 pages), both out of print. 

Du Pont Investments.—This inquiry was made on motion of the Commis- 
sion of July 29, 1927. The reported acquisitions of E. I. du Pont de Nemours & 
Co., of the stock of the United States Steel Corporation, together with previ- 
ously reported holdings in General Motors Corporation, caused an inquiry into 
these relations with a view to ascertaining the facts and their probable economic 
consequences. The Report of the Federal Trade Commission on Du Pont In- 
vestments was processed (43 pages), together with views of Commissioner Wil- 
liam E. Humphrey on the resolution and on the report (3 pages). 

Electric and Gas Utilities.—See Electric Power, Interstate Power Trans- 
mission, and Utility Corporations. 

Electric Power.—This inquiry, made pursuant to Senate Resolution No. 329, 
Sixty-eighth Congress, second session, adopted February 9, 1925, resulted in two 
reports on the control of electric-power industry. The first dealt with the or- 
ganization, control, and ownership of commercial electric-power companies, and 
showed, incidentally, the dangerous degrees to which pyramiding had been prac- 
ticed in superposing a series of holding companies over the underlying operating 
companies. The second report related to the supply of electrical equipment and 
competitive conditions existing in the industry. The dominating position of 
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the General Electric Co. in the field of electric equipment was clearly brought 
out. These reports, entitled “Electric Power Industry—Control of Power Com- 
panies” (272 pages), printed as Senate Document No. 213, Sixty-ninth Con- 
gress, second session, and “Supply of Electrical Equipment and Competitive 
Conditions” (282 pages), printed as Senate Document No. 46, Seventieth Con- 
gress, first session, were submitted to the Senate February 21, 1927, and Janu- 
ary 12, 1928, respectively. (See also Interstate Power Transmission and Utility 
Corporations. ) 

Farm Implements.—The high prices of farm implements and machinery led 
to this inquiry which was made pursuant to Senate Resolution No. 223, Sixty- 
fifth Congress, second session, adopted May 13, 1918. The report disclosed that 
there were numerous trade combinations to advance prices and that the consent 
decree for the dissolution of the International Harvester Co. was inadequate. 
The Commission recommended a revision of the decree and the Department of 
Justice proceeded against the company to that end. The Report of the Federal 
Trade Commission on the Causes of High Prices of Farm Implements (713 
pages, out of print), was submitted to the Senate May 4, 1920. 


Farm Implements and Machinery Industry.—See Agricultural Imple- 
ments and Machinery, and Independent Harvester. 
Farm Products.—See Agricultural Income. 

_Feeds.—This inquiry was made pursuant to Senate Resolution No. 140, Sixty- 
sixth Congress, first session, adopted July 31, 1919. Its purpose was to discover 
whether there were any combinations or restraints of trade in that business; 
and, though it disclosed some association activities in restraint of trade, it found 
no important violation of the anti-trust laws. Certain minor abuses in the trade 
were eliminated. The Report of the Federal Trade Commission on Commercial 
Feeds (206 pages), was submitted to the Senate March 29, 1921, and printed. 

Fertilizer.—An inquiry was made pursuant to Senate Resolution No. 487, 

Sixty-second Congress, third session, adopted March 1, 1913. Begun by the 

Commissioner of Corporations, the investigation disclosed the extensive use of 


bogus independent fertilizer companies for purposes of competition, but through 
conferences with the principal manufacturers agreements were reached for the 
abolition of such unfair competition. The report, Fertilizer Industry (269 
pages), was submitted by the Federal Trade Commission to the Senate August 
19, 1916, and printed as Senate Document No. 551, Sixty-fourth Congress, first 
session. 


Fertilizer.—An inquiry made pursuant to Senate Resolution No. 307, Sixty- 
seventh Congress, second session, adopted June 17, 1922, developed that active 
competition generally prevailed in the fertilizer industry in this country, though 
in certain foreign countries combinations controlled some of the most important 
raw materials. The Commission recommended constructive legislation to im- 
prove agricultural credits and more extended codperative action in the purchase 
of fertilizer by farmers. The report, Fertilizer Industry (87 pages, out of 
print), was submitted to the Senate March 3, 1923, and printed as Senate Docu- 
ment No. 347, Sixty-seventh Congress, fourth session. 


Flags.—This inquiry, made pursuant to Senate Resolution No. 35, Sixty-fifth 
Congress, first session, adopted April 16, 1917, resulted from unprecedented in- 
creases in the prices of American flags due to the war-time demand. The re- 
port, Prices of American Flags, printed as Senate Document No. 82, Sixty-fifth 
Congress, first session (6 pages, out of print), was submitted to the Senate, 
July 26, 1917. 


Flour Milling.—An inquiry into the flour-milling industry was made pur- 
suant to Senate Resolution No. 212, Sixty-seventh Congress, second session, 
adopted January 18, 1922. A report on the inquiry was sent to the Senate in 
May, 1924. It showed the costs of production of wheat flour and the profits of 
the flour-milling companies in recent years. It also discussed the disadvantages 
of the miller and consumer arising from an excessive and confusing variety in 
the sizes of flour packages. The report, Wheat Flour Milling Industry (130 
pages). was submitted to the Senate May 16, 1924, and printed as Senate Docu- 
ment No. 130, Sixty-eighth Congress, first session (out of print). (See also 
Bakeries, Bread, and Food Investigation.) 
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Food Investigation.—This inquiry was made pursuant to an order of Presi- 

dent Wilson dated February 7, 1917. The general food investigation, undertaken 
with a special appropriation of Congress, resulted in two major series of re- 
ports, namely, meat packing and the grain trade, both described elsewhere in 
this list. In addition separate inquiries were made into flour milling, canned 
vegetables and fruits, and canned salmon. (See Food Investigation: Flour 
Milling, Grain Trade, Meat Packing, Food-Canning, Private Car Lines, and 
Wholesale Marketing of Food.) 

Food Investigation—Flour Milling.—This inquiry was begun pursuant to 
the order of President Wilson dated February 7, 1917, but was continued as a 
separate inquiry. The report, Commercial Wheat Flour Milling, dated Septem- 
ber 15, 1920 (118 pages), was printed. (See also Bakeries, Bread, and Flour 
Milling.) 

Food Investigation—Flour Milling and Jobbing.—In connection with 
the food inquiry ordered by President Wilson, the Commission on April 4, 1918, 
submitted a report entitled “Food Investigation, Report of the Federal Trade 
Commission on Flour Milling and Jobbing” (27 pages, out of print). (See also 
Bakeries, Bread, and Flour Milling.) 

Food Investigation—Food Canning.—As a part of the general food in- 
vestigation ordered by President Wilson in 1917, the Commission made a study 
of canned foods, and published two reports, one May 15, 1918, entitled “Food 
Investigation. Report of the Federal Trade Commission on Canned Foods.” 
General Report and Canned Vegetables and Fruits (103 pages, out of print), and 
another December 27, 1918, entitled “Food Investigation. Report of the Federal 
Trade Commission on Canned Foods.” Canned Salmon (83 pages). Also, the 
Commission, in connection with its general war-time cost finding activity, ob- 
tained a large amount of cost data for use of the War and Navy Departments, 
including data on canned foods. A volume was published November 21, 1921, in 
accordance with section 6 (f) of the Federal Trade Commission Act, entitled 
“Report of the Federal Trade Commission on Canned Foods, 1918. Corn, Peas, 
—_ Beans, Tomatoes and Salmon” (86 pages). (See War-time Cost Find- 
ing. 

Food Investigation—Grain Elevators.—In connection with the inquiry 
into the grain trade ordered by President Wilson as elsewhere described, the 
Commission, in a letter dated June 13, 1921, submitted to the Senate, on its own 
motion, in accordance with section 6 of the Federal Trade Commission Act, its 
report, Profits of Country and Terminal Grain Elevators, a Preliminary Report. 
This was printed as Senate Document No. 40, Sixty-seventh Congress, first ses- 
sion (12 pages, out of print). (See also Grain Exporters and Grain-Wheat 
Prices. ) 

Food Investigation—Grain Trade.—Made pursuant to the direction of 
President Wilson, dated February 7, 1917, this investigation covered the grain 
trade generally from the country elevator to the central markets and included 
an extensive statistical analysis of the trading in cash, grain, and future con- 
tracts used as recorded in the books of commissionmen, brokers, and others. 
The Commission recommended that the quotations of the various grain ex- 
changes should be made up and published on a more uniform basis and that 
railroads should be required to operate public elevators for the convenience 
of their shippers or that there should be governmental operation of storage 
elevators to permit small dealers to compete more nearly on an equality with 
the large elevator merchandisers. The Report of the Federal Trade Commis- 
sion on the Grain Trade was printed in seven volumes, as follows: I. Coun- 
try Grain Marketing (350 pages), September 15, 1920; II. Terminal Grain 
Markets and Exchanges (333 pages), September 15, 1920; III. Terminal Grain 
Marketing (332 pages), December 21, 1921; IV. Middlemen’s Profits and Mar- 
gins (215 pages, out of print), September 26, 1923; V. Future Trading Opera- 
tions in Grain (347 pages, out of print), September 15, 1920; VI. Prices of 
Grain and Grain Futures (374 pages), September 10, 1924; VII. Effects of 
Future Trading (419 pages), June 25, 1926. (See also Grain Exporters and 
Grain-Wheat Prices.) 

Food Investigation—Meat Packing.—As a part of the food inquiry or- 
dered by President Wilson as of February 7, 1917, a comprehensive inquiry was 
made into the meat-packing industry. Evidence was obtained of a combination 
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among meat packers and of various unfair methods of competition. It also was 
developed that they were rapidiy extending their operations into various unre- 
lated lines of food products such as fruits and dairy products. As a result of 
the inquiry, the Commission recommended divorcing the meat packers from 
the control of the stockyards, a recommendation subsequently adopted by Con- 
gress in enacting the Packers and Stockyards Act, and also recommended re- 
stricting their operations in the unrelated lines, ‘which was included in the 
provisions of a consent decree enjoining them from engaging in such mer- 
chandising. (See Packer Consent Decree below.) Six reports were issued as 
a result of this inquiry, the sixth having been prepared by the Department of 
Agriculture, which cooperated with the Commission in making a study of the 
costs of raising and marketing cattle for slaughter. The six reports submitted 
to the President were: Food Investigation, Report of the Federal Trade Com- 
mission on the Meat-Packing Industry, Summary and Part I (Extent and 
Growth of Power of the Five Packers in Meat and Other Industries), submitted 
June 24, 1919 (574 pages) ; Part II, Evidence of Combination Among Packers, 
submitted November 25, 1918 (294 pages); Part III, Methods of the Five 
Packers in Controlling the Meat Packing Industry, submitted June 28, 1919 
(325 pages, out of print); Part IV, The Five Large Packers in Produce and 
Grocery Foods, submitted June 30, 1919 (390 pages); Part V, Profits of the 
Packers, submitted June 28, 1919 (110 pages); and Part VI, Cost of Growing 
Beef Animals, Cost of Fattening Cattle, and Cost of Marketing Live Stock, 
submitted June 30, 1919 (183 pages). The summary was also printed sepa- 
rately by the Commission and as House Document 1297, Sixty-fifth Congress, 
second session, with a letter of transmittal of the President, dated September 
24, 1918. (See also Meat Packing Profit Limitations and Packer Consent 
Decree.) 


Food Investigation—Wholesale Marketing.—Undertaken as a part of the 
food inquiry ordered by President Wilson as of February 7, 1917, this inquiry 
consisted of an examination of the methods of marketing, including especially the 
facilities necessary therefor and the private control or public regulation thereof. 
The printed report, Food Investigation, Report of the Federal Trade Commis- 
sion on the Wholesale Marketing of Food (268 pages, out of print), was dated 
June 30, 1919. 


Food Investigation—Private Car Lines.—This inquiry also was under- 
taken as a part of the food investigation ordered by President Wilson as of Feb- 
ruary 7, 1917. It comprised chiefly an examination of livestock car lines and 
refrigerator car lines, both for meats and for fruits and vegetables, including a 
study of the effect on competition of the ownership of such facilities. Certain 
remedial measures were recommended. The report, Food Investigation, Re- 
port of the Federal Trade Commission on Private Car Lines (271 pages), dated 
June 27, 1919, was printed. 


Foreign Trade—Antidumping Legislation.—The inquiry was begun in 
the spring of 1933, on motion of the Commission, when amendments to the anti- 
dumping laws of this country were under consideration by Congress. Author- 
ity for this study is found in sections 5 and 6 (h) of the Federal Trade Com- 
mission Act. The several recognized types of dumping—(1) real or ordinary 
dumping, (2) bounty dumping, (3) freight dumping, (4) dumping of materials, 
(5) consignment dumping, (6) exchange dumping, and (7) social dumping 
were studied, as well as certain general provisions which may be used to pre- 
vent the dumping of goods from foreign countries. International action in 
suppression of dumping was briefly mentioned, and the legislation of each 
country was studied separately. The report, Antidumping Legislation and Other 
Import Regulations in the United States and Foreign Countries, dated Janu- 
ary 11, 1934, was printed as Senate Document No. 112, Seventy-third Congress, 
second session (100 pages). In June, 1938, the Commission presented to Con- 
gress its Supplemental Report on Antidumping Legislation and Other Import 
Regulations in the United States and Foreign Countries, which brought to date 
the material in the report mentioned above. A summary of the supplemental 
report (4 pages), and later the complete report (111 pages), dated June 27, 
1938, were made available in processed form. 


Foreign Trade—Coéperation in American Export Trade.—This in- 
quiry was made on motion of the Commission. An extensive investigation was 
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undertaken of competitive conditions affecting Americans in international trade. 
The report disclosed the marked advantages of various other nations in foreign 
trade by reason of their superior facilities and more effective organizations. 
The Webb-Pomerene Act authorizing the association of manufacturers for ex- 
port trade was enacted as a direct result of the recommendations embodied in 
the report. The report, dated June 30, 1916, was printed under the general 
title “Codperation in American Export Trade,” in two volumes: Part I. Sum- 
mary and Report (387 pages), Part II. Exhibits (597 pages) (both out of 
print). The summary was printed May 2, 1916, as Senate Document No. 426, 
Sixty-fourth Congress, first session (7 pages, out of print). The concluding 
chapter was printed separately by the Commission in 1916 (14 pages, out of 
print). 

Foreign Trade—Cotton Growing Corporation.—This inquiry was made 
pursuant to Senate Resolution No. 317, Sixty-eighth Congress, second session, 
adopted January 27, 1925, and concerned the development, methods, and activities 
of the Empire Cotton Grewing Corporation, a British company. The report dis- 
cussed world cotton production and consumption and concluded that there was 
then little danger of serious competition to the American cotton grower and that 
it would be many years before there would be a possibility that the United States 
would lose its position as the largest producer of raw cotton. The report, en- 
titled “Empire Cotton Growing Corporation” (30 pages), was submitted to the 
Senate February 28, 1925, and printed as Senate Document No. 226, Sixty-eighth 
Congress, second session (out of print). 

Fruits and Vegetables.—See Agricultural Income. 

Gasoline.—Pursuant to Senate Resolution No. 109, Sixty-third Congress, 
first session, adopted June 18, 1913, and Senate Resolution No. 457, Sixty-third 
Congress, second session, adopted September 28, 1914, the Commission investi- 
gated gasoline prices for the year 1915 and published its “Report on the Price of 
Gasoline in 1915” (224 pages) as of April 11, 1917, in which were discussed 
the high prices of petroleum products and how the various Standard Oil com- 
panies had continued to maintain a division of marketing territory among them- 
selves. The Commission suggested several plans for restoring effective com- 
petition in the oil industry. The preliminary report, “Investigation of the Price 
of Gasoline,” dated April 10, 1916, was printed as Senate Document No. 403, 
Sixty-fourth Congress, first session (15 pages, out of print). 


Gasoline.—Pursuant to the direction of President Coolidge as of February 
7, 1924, the Commission made an investigation of the sharp advance in gasoline 
prices, reporting in the form of its “Letter of Submittal and Summary of Report 
on Gasoline Prices in 1924,” dated June 4, 1924 (processed, 24 pages). It was 
referred by the President to the Attorney General and reprinted in the Con- 
gressional Record of February 28, 1925, beginning on page 5158. (See also 
Petroleum Decree Investigation and eight subsequent paragraphs.) 

Gasoline Importation.—This inquiry, made pursuant to Senate Resolution 
No. 274, Seventy-second Congress, first session, adopted July 16, 1932, had its 
inception in complaints filed against four major oil companies operating in De- 
troit, alleging price discrimination due to zoning divisions in which different 
retail prices prevailed. The Commission submitted its report to the Senate Feb- 
ruary 27, 1933, in the form of a letter entitled “Importation of Foreign Gasoline 


at Detroit, Mich.” (3 pages), printed as Senate Document No. 206, Seventy- 
second Congress, second session. 


Gasoline Prices.—This inquiry was made pursuant to Senate Resolution 
No. 166, Seventy-third Congress, second session, adopted February 2, 1934. 
The Commission investigated the causes and effects of increased gasoline prices 
during the six-month period preceding the resolution’s adoption. The report 
revealed an average price increase of 2 cents ahout the time of the effective date, 
September 2, 1933, of the petroleum code. Following subsequent declines the 
average net increase was 1.04 cents. The report, “Gasoline.” submitted May 
10, 1934, and printed as Senate Document No. 178, Seventy-third Congress, sec- 
ond session (22 pages). 

Grain Exporters.—The low prices of exnort wheat gave rise to this in- 
quiry, which was made pursuant to Senate Resolution No. 133, Sixty-seventh 
Congress, second session, adopted December 22, 1921. The study develoned facts 
regarding extensive and harmful speculative manipulations of prices on the grain 
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exchanges and conspiracies among country grain buyers to agree on maximum 
prices for grain purchased. Legislation for a stricter supervision of grain ex- 
changes was recommended, together with certain changes in their rules. The 
Commission also recommended governmental action looking to additional stor- 
age facilities for grain uncontrolled by grain dealers. Reports, entitled “Report 
of the Federal Trade Commission on Methods and Operations of Grain Export- 
ers, Vol. I, Interrelations and Profits” (123 pages), and “Vol. II, Speculation, 
Competition, and Prices” (264 pages), were submitted to the Senate May 16, 
1922, and June 18, 1923, respectively, and printed. (See Food Investigation: 
Grain Elevators and Grain Trade.) 

Grain—Wheat Prices.—The extraordinary decline of wheat prices in the 
summer and autumn of 1920 led to a direction of President Wilson (as of Octo- 
ber 12, 1920) to inquire into the reasons. These were found chiefly in abnormal 
market conditions, including certain arbitrary methods pursued by the grain- 
purchasing departments of foreign governments. The resulting Report of the 
Federal Trade Commission on Wheat Prices for the 1920 Crop (91 pages), 
was submitted to the President December 13, 1920. (See Food Investigation : 
Grain Elevators and Grain Trade.) 


Guarantee Against Price Decline.—The Commission, in 1919, made an in- 
quiry into the practice of guarantee against price decline through a circular 
letter calling for information and opinions. The report, entitled “Digest of Re- 
plies . . . Relative to the Practice of Giving Guarantee Against Price Decline,” 
was published as of May 27, 1920 (68 pages). 

House Furnishings.—Pursuant to Senate Resolution No. 127, Sixty-seventh 
Congress, second session, adopted January 4, 1922, the Commission investigated 
the alleged high prices for house furnishing goods which had prevailed since 
1920, as compared to the price declines in other lines. Three reports were issued 
showing that in respect to several kinds of household furnishings there had been 
conspiracies to inflate the prices of such goods. These reports, entitled “Report 
of the Federal Trade Commission on House Furnishing Industries, Vol. I, 
Household Furniture” (484 pages), “Vol. II, Household Stoves” (187 pages) 
and “Vol. III, Kitchen Furnishing and Domestic Appliances” (347 pages), were 
submitted to the Senate January 17, 1923, October 1, 1923, and October 6, 1924, 
respectively, and printed. A summary of Volume I was printed in 1923. 


Independent Harvester Co.—This inquiry was made pursuant to Senate 
Resolution No. 212, Sixty-fifth Congress, second session, adopted March 11, 
1918, calling for an investigation of the organization and methods of operation 
of the company which had been formed several years before to compete with the 
“Harvester trust.” The company passed into receivership and the report dis- 
closed that mismanagement and insufficient capital brought about its failure. 
The summary, entitled “Federal Trade Commission Report to the Senate on the 
Independent Harvester Co.” (processed, 5 pages, out of print), was submitted 


to the Senate May 15, 1918. (See also Agricultural Implements and Machinery, 
and Farm Implements.) 


Interstate Power Transmission.—This inquiry was made pursuant to Sen- 
ate Resolution No. 151, Seventy-first Congress, first session, adopted November 
8, 1929, which called for ascertainment of the quantity of electric energy used 
for development of power or light, or both, generated in any State and trans- 
mitted across State lines, or between points within the same State but through 
any place outside thereof. The report, Interstate Movement of Electric Energy, 
was printed as Senate Document No. 238, Seventy-first Congress, third session 
(134 pages), and submitted to the Senate December 20, 1930. The printed re- 
port includes interim reports of December 9, 1929, March 10, June 11, and Sep- 
tember 19, 1930. (See also Electric Power and Utility Corporations.) 


Leather and Shoes.—This inquiry was made on motion of the Commission, 
on account of general complaint regarding the high prices of shoes, and dealt 
chiefly with the costs and prices of leather and shoes. The report on Leather 
and Shoe Industries (180 pages) was published August 21, 1919. Previously, 
as of January 23, 1918, the Commission had published Hide and Leather Situa- 


tion. A preliminary report to the Report on Leather and Shoe Industries (5 
pages, out of print). 
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Leather and Shoes.—Under this inquiry, made pursuant to House Resolu- 
tion No. 217, Sixty-sixth Congress, first session, adopted August 19, 1919, a 
further study of leather and shoe costs and prices was conducted. The Report 
of the Federal Trade Commission on Shoe and Leather Costs and Prices (212 
pages), and a summary were printed and submitted to the House June 10, 1921. 

Lumber—Costs.—The war-time examination of lumber costs authorized by 
President Wilson as of July 25, 1917, resulted in an accumulation of information 
which led the Commission to compile certain reports, among which was the 
Report of the Federal Trade Commission on War-Time Costs and Profits of 
Southern Pine Lumber Companies, submitted to Congress May 1, 1922, and 
printed (94 pages). (See also War-Time Cost Finding.) 

Lumber Trade Associations.—Pursuant to request of the Attorney General 
dated September 4, 1919, an extensive survey was made of lumber manufactur- 
ers’ associations throughout the United States. The information obtained was 
presented in a series of published reports revealing the activities and attitude 
of lumber manufacturers toward national legislation, amendments to the revenue 
laws, elimination of competition of competitive woods, control of prices and pro- 
duction, restriction of reforestation, and other matters. In consequence of the 
Commission’s findings and recommendations, the Department of Justice initiated 
proceedings against certain of these associations for violations of the anti-trust 
laws. The report was printed, entitled “Report of the Federal Trade Commis- 
sion on Lumber Manufacturers’ Trade Associations, Incorporating Reports of 
January 10, 1921” (Preliminary Survey of Lumber Manufacturers’ National and 
Regional Trade Association) ; February 18, 1921 (Southern Pine Association 
of New Orleans, La.) ; June 9, 1921 (Douglas Fir Lumber Manufacturers’ and 
Loggers’ Associations) ; and February 15, 1922 (Western Pine Manufacturers’ 
Association of Portland, Oreg.) (150 pages, out of print). On May 7, 1923, a 
further report was made, entitled “Report of the Federal Trade Commission on 
Northern Hemlock and Hardwood Manufacturers’ Association” (52 pages). 
Further information on these associations was developed in connection with the 
inquiry into open price associations. (See Open Price Associations.) On Janu- 
ary 24, 1923, a report was made on three additional associations, entitled “Ac- 
tivities of Trade Associations and Manufacturers of Posts and Poles in the 
Rocky Mountain and Mississippi Valley Territory” (22 pages, out of print). 
The three associations were: Western Red Cedar Association, Lifetime Post 
Association, and Western Red Cedar Men’s Information Bureau. This report 
was printed as Senate Document No. 293, Sixty-seventh Congress, fourth ses- 
sion, and as a Commission publication entitled “Western Red Cedar Association” 

22 pages). 

Lumber Trade Associations.—An investigation of the activities of five 
large lumber trade associations bringing down to date the study made at the re- 
quest of the Attorney General in 1919-20 (see next paragraph above), was con- 
ducted on motion of the Commission in conjunction with the inquiry into open- 
price associations. (See Open-Price Associations.) The report on the lumber 
trade associations comprises Chapter VIII of Open-Price Trade Associations, 
submitted to the Senate February 13, 1929, and printed as Senate Document No. 
226, Seventieth Congress, second session. 


Meat-Packing Profit Limitations.—This inquiry was made pursuant to 
Senate Resolution No. 177, Sixty-sixth Congress, first session, adopted Septem- 
ber 3, 1919, and had to do with the system of war-time control established by the 
United States Food Administration. Certain changes were recommended by 
the Commission, including more complete control of the business and lower 
maximum profits. The report, Maximum Profit Limitation on Meat-Packing 
Industry (179 pages), was submitted to the Senate August 24, 1919, and sub- 
sequently published as Senate Document No. 110, Sixty-sixth Congress, first 
session. (See also Food Investigation: Meat Packing.) 

Milk—Canned.—An inquiry was made into the milk industry pursuant to 
Senate Resolution No. 431, Sixty-fifth Congress, third session, adopted March 3, 
1919. The investigation of the fairness of milk prices to producers and of 
canned milk prices to consumers, and whether they were affected by fraudulent 
or discriminatory practices, resulted in a report showing marked concentration 
of control and of questionable practices by butter manufacturers in the buying 
and handling of cream, many of which practices have since been recognized as 
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unfair by the trade itself. The Report of the Federal Trade Commission on 
Milk and Milk Products, 1914-18 (234 pages), was submitted to the Senate 
June 6, 1921, together with a summary (19 pages). Both were printed. 

Milk and Dairy Products.—This inquiry into conditions with respect to the 
sale and distribution of milk and other dairy products was made pursuant to 
House Concurrent Resolution No. 32, Seventy-third Congress, second session, 
adopted June 15, 1934. The titles of seven reports issued are: “Report of the 
Federal Trade Commission on the Sale and Distribution of Milk and Milk 
Products, Connecticut and Philadelphia Milksheds,” dated April 5, 1935, and 
printed with testimony as House Document No. 152, Seventy-fourth Congress, 
first session (901 pages), and without testimony as a Commission publication 
(105 pages); “Connecticut and Philadelphia Milksheds,” dated December 31, 
1935, and printed as House Document No. 387, Seventy-fourth Congress, second 
session (125 pages); “Chicago Sales Area,” dated April 15, 1936, and printed 
as House Document No. 451, Seventy-fourth Congress, second session (103 
pages); “Boston, Baltimore, Cincinnati, St. Louis,” dated June 4, 1936, and 
printed as House Document No. 501, Seventy-fourth Congress, second session 
(243 pages); “Twin City Sales Area,’ dated June 13, 1936, and printed as 
House Document No. 506, Seventy-fourth Congress, second session (71 pages) ; 
“New York Milk Sales Area,” dated September 30, 1936, and printed as House 
Document No. 95, Seventy-fifth Congress, first session (138 pages, out of print) ; 
and “Summary Report on Conditions with Respect to the Sale and Distribution 
of Milk and Dairy Products,” dated January 4, 1937, and printed as House 
Document No. 94, Seventy-fifth Congress, first session (39 pages). 

Millinery Industry.—President Roosevelt requested that an investigation be 
made of distribution methods in the millinery industry. (For details of the in- 
vestigation, see p. 28, 1939 Annual Report.) 

Motor-Vehicle Industry.—In response to Public Resolution No. 87, Sev- 
enty-fifth Congress, third session, approved by the President on April 13, 1938, 
the Commission investigated “the policies employed by manufacturers in dis- 
tributing motor vehicles, accessories, and parts, and the policies of dealers in 
selling motor vehicles at retail, as these policies affect the public interest”; the 
extent of concentration of control and of monopoly, and the extent, if any, to 
which fraudulent practices were employed, or the Federal anti-trust laws vio- 
lated. The report, “Motor Vehicle Industry,” was submitted to Congress June 
5, 1939, and printed as House Document No. 468, Seventy-sixth Congress, first 
session (1,077 pages). The summary chapter, “Motor Vehicle Industry Sum- 
mary and Conclusions” (24 pages), was processed for distribution. (For details 
of the investigation, see p. 19, 1939 Annual Report.) 

National Wealth and Income.—This inquiry was made pursuant to Senate 
Resolution No. 451, Sixty-seventh Congress, fourth session, adopted February 
28, 1923, calling for a comprehensive inquiry into national wealth and income 
and specially indicating for investigation the problem of tax exemption and the 
increase in Federal and State taxes (for reference to which see Taxation and 
Tax Exempt Income). In the report devoted to national wealth and income, 
the national wealth was estimated to have been $353,000,000,000 in 1922 and the 
national income to have been $70,000,000,000 in 1923. The nature of the wealth 
and income and their distribution among various classes were also given. The 
report on “National Wealth and Income” was submitted to the Senate May 25, 
1926, and printed as Senate Document No. 126, Sixty-ninth Congress, first ses- 
sion (381 pages). 

Open-Price Associations.—This inquiry was made pursuant to Senate Reso- 
lution No. 28, Sixty-ninth Congress, special session, adopted March 17, 1925, 
calling for an investigation to ascertain the number and names of so-called open- 
price associations, their importance in the industry, and the nature of their ac- 
tivities, with particular regard to the extent to which uniform prices were main- 
tained among members to wholesalers and retailers. The report, “Open-Price 
Trade Associations,” was submitted to the Senate February 13, 1929, and printed 
as Senate Document No. 226, Seventieth Congress, second session (516 pages). 
(See also Lumber Trade Associations.) 


Packer Consent Decree.—Pursuant to Senate Resolution No. 278, Sixty- 
eighth Congress, second session, adopted December 8, 1924, a report was made 
reviewing the legal history of the consent decree and the efforts made to modify 
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or vacate it. A summary was given of the divergent economic interests in- 
volved in the question of packer participation in unrelated lines. The report, 
entitled “Packer Consent Decree,” recommended the enforcement of the decree 
against the Big Five packing companies. It was submitted to the Senate Febru- 
ary 20, 1925, and printed as Senate Document No. 219, Sixty-eighth Congress, 
second session (44 pages, out of print). (See also Food Investigation—Meat 
Packing and Meat-Packing Profit Limitations.) 

Paper—Book.—This inquiry, made pursuant to Senate Resolution No. 269, 
Sixty-fourth Congress, first session, adopted September 7, 1916, was begun that 
year, shortly following the newsprint inquiry. (See below.) It had a similar 
origin and it disclosed similar restraints of trade, resulting in proceedings by 
the Commission against the manufacturers involved therein to prevent enhance- 
ment of prices. The Commission also recommended legislative action to re- 
press restraints of trade by certain associations. Reports were submitted to 
the Senate June 13, 1917, and August 21, 1917, entitled, respectively, “Book 
Paper Industry—A Preliminary Report” (11 pages), Senate Document No. 45, 
Sixty-fifth Congress, first session (out of print), and “Book Paper Industry—A 
Final Report” (125 pages), printed as Senate Document No. 79, Sixty-fifth 
Congress, first session. 

Paper—Newsprint.—This inquiry, made pursuant to Senate Resolution No. 
177, Sixty-fourth Congress, first session, adopted April 24, 1916, resulted from 
a sharp advance in prices of newsprint. The reports of the Commission showed 
that these high prices had been partly the result of certain newsprint association 
activities which were in restraint of trade. Through the aid of the Commis- 
sion, distribution of a considerable quantity of paper to needy publishers was 
obtained at comparatively reasonable prices. The Department of Justice in- 
stituted proceedings in consequence of which the association was abolished and 
certain newsprint manufacturers indicted. A letter to the Senate from the Com- 
mission entitled “Newsprint Paper Industry,” submitted March 3, 1917, was 
printed as Senate Document No. 3, Sixty-fifth Congress, special ‘session (12 
pages, out of print). The “Report of the Federal Trade Commission on the 
Newsprint Paper Industry” (162 pages), was submitted to the Senate June 
13, 1917, and printed, as Senate Document No. 47, Sixty-fifth Congress, first 
session. Following this inquiry the Commission established a system of monthly 
reporting .of current figures dealing with production, stocks, sales, and the like, 
which was continued for several years. On July 10, 1917, an additional brief 
report was submitted to the Senate pursuant to Senate Resolution No. 95, Sixty- 
fifth Congress, first session, entitled “Newsprint Paper Investigation,” which 
was printed as Senate Document No. 61, Sixty-fifth Congress, first session (8 
pages, out of print). 

Paper—Newsprint.—An inquiry was made pursuant to Senate Resolution 
No. 337, Seventieth Congress, second session, adopted February 27, 1929. The 
question was whether there existed an alleged monopoly among manufacturers 
and distributors of newsprint paper in the supplying of paper to publishers of 
small daily and weekly newspapers. The report, “Newsprint Paper Industry,” 
was submitted to the Senate June 30, 1930, and printed as Senate Document No. 
214, Seventy-first Congress, -special session (116 pages). 

Paper—Newsprint.—This inquiry was undertaken in response to the Attor- 
ney General’s request of January 24, 1938, that the Commission investigate the 
manner in which certain newsprint manufacturers have complied with a con- 
sent decree entered against them on November 26, 1917, by the United States 
District Court for the Southern District of New York, and further to determine 
whether there were any violations of the anti-trust laws by the newsprint indus- 
try that were not prohibited by the decree. 

Peanut Prices.—This inquiry was made pursuant to Senate Resolution No. 
139, Seventy-first Congress, first session, adopted October 22, 1929. The Com- 
mission sought data concerning an alleged combination of peanut crushers and 
mills for price-fixing purposes in violation of the anti-trust laws, as well as in- 
formation with respect to an alleged arbitrary decrease in prices. The report, 
“Prices and Competition Among Peanut Mills,” was submitted to the Senate 
June 30, 1932, and printed as Senate Document No. 132, Seventy-second Con- 
gress, first session (78 pages). 
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Petroleum Decree Investigation.—Pursuant to duty imposed upon and the 
power granted to it under section 6 (c) of the Federal Trade Commission Act, 
and at the request of the Attorney General made April 16, 1936, the Commis- 
sion conducted an investigation to determine the manner in which a consent 
decree entered September 15, 1930, in the case of the United States against the 
Standard Oil Company of California, Inc., and others, had been or was being 
observed. The decree in question perpetually enjoined and restrained seven 
major oil companies, twelve independent oil companies, and one individual, 
operating primarily on the Pacific Coast, from conspiring to monopolize and 
restrain interstate trade and commerce in the manufacture, transportation, or 
sale of gasoline in violation of the Sherman Anti-trust Act. The Commission 
submitted its report to the Attorney General on April 2, 1937. (See Gasoline 
and three subsequent paragraphs.) 


Petroleum—Foreign Ownership.—This inquiry was made pursuant to Sen- 
ate Resolution No. 311, Sixty-seventh Congress, second session, adopted June 
29, 1922. The acquisition of extensive oil interests in this country by the Dutch- 
Shell concern, and alleged discrimination practiced against Americans in for- 
eign countries, caused this inquiry, which developed the situation in a manner 
to promote greater reciprocity on the part of foreign governments. The “Re- 
port of the Federal Trade Commission on Foreign Ownership in the Petroleum 
Industry” (152 pages), was submitted to the Senate February 12, 1923, and 
printed. 

Petroleum Industry.—This inquiry was made pursuant to Senate Resolution 
No. 31, Sixty-ninth Congress, first session, adopted June 3, 1926. A compre- 
hensive study covered all branches of the industry from the ownership of oil 
lands and the production of crude petroleum to the conversion of petroleum 
into finished products and their distribution to the consumer. The report de- 
scribed not only the influences affecting the movements of gasoline and other 
products, but also discussed the organization and control of the various impor- 
tant concerns in the industry. No evidence was found of any understanding, 
agreement, or manipulation among the large oil companies to raise or depress 
prices of refined products. The report, “Petroleum Industry—Prices, Profits, 
and Competition” (360 pages), was submitted to the Senate December 12, 1927, 
and printed as Senate Document No. 61, Seventieth Congress, first session. 


Petroleum, Pacific Coast.—The great increase in the prices of gasoline, fuel 
oil, and other petroleum products on the Pacific Coast led to this inquiry, made 
pursuant to Senate Resolution 138, Sixty-sixth Congress, first session, adopted 
July 31, 1919. It disclosed that several of the companies were fixing prices. 
Reports entitled “Pacific Coast Petroleum Industry: Part I. Production, Owner- 
ship and Profits” (276 pages), and “Part II. Prices and Competitive Condi- 
tions” (262 pages), were submitted to the Senate April 7 and November 26, 
1921, respectively, each with a summary, and printed. 


Petroleum—Panhandle.—This inquiry into conditions in the Panhandle 
(Texas) oil fields was made on a motion of the Commission of October 6, 1926, 
and in response to requests of crude-petroleum producers, The reduction of 
prices late in 1926 as complained of was largely a result of difficulties of han- 
dling and expenses of marketing this oil because of peculiar physical properties, 
according to the Report of the Federal Trade Commission on Panhandle Crude 
Petroleum (19 pages), dated February 3, 1928, and printed. 


Petroleum Pipe Lines.—This inquiry made pursuant to Senate Resolution 
No. 109, Sixty-third Congress, first session, adopted June 18, 1913, was begun 
by the former Bureau of Corporations. The Report on Pipe-Line Transporta- 
tion of Petroleum (467 pages, out of print), which was submitted to the Senate 
February 28, 1916, showed the dominating importance of the pipe lines of the 
great midcontinent oil fields. It also pointed out that the pipe-line companies, 
which were controlled by a few large oil companies, not only charged excessively 
high rates for transporting petroleum, but also evaded their duties as common 
carriers by insisting on unreasonably large shipments, to the detriment of the 
numerous small producers. A volume entitled “Letter of Submittal and Sum- 
mary and Conclusions,” dated February 28, 1916, was also printed (27 pages). 

Petroleum Prices—1920.—Pursuant to House Resolution No. 501, Sixty- 
sixth Congress, second session, adopted April 5, 1920, a brief inquiry was made 
into the high prices of petroleum products. The report pointed out that the 
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Standard companies practically made the prices in their several marketing ter- 
ritories and avoided competition among themselves. Various constructive pro- 
posals to conserve the oil supply were made by the Commission. The report, 
Advance in the Prices of Petroleum Products (57 pages), was submitted to 
the House, June 1, 1920, and printed as House Document No. 801, Sixty-sixth 
Congress, second session. 


Petroleum—Wyoming.—This inquiry was made on motion of the Commis- 
sion. Complaints of several important producing companies in the Salt Creek 
oil field led to the investigation. The Report of the Federal Trade Commission 
on the Petroleum Industry of Wyoming (54 pages, out of print), dated Janu- 
ary 3, 1921, covered the production, pipe-line transportation, refining, and whole- 
sale marketing of crude petroleum and petroleum products in the State of 
Wyoming. 

Petroleum—Wyoming and Montana.—This inquiry, made on motion of 
the Commission, resulted in a special report directing the attention of Congress 
to conditions existing in the petroleum trade in Wyoming and Montana. Re- 
medial legislation was recommended by the Commission. The report, Petroleum 
Trade in Wyoming and Montana (4 pages), was dated July 13, 1922, and 
printed as Senate Document No. 233, Sixty-seventh Congress, second session. 

Power and Gas Utilities—See Electric Power, Interstate Power Trans- 
mission, and Utility Corporations. 


Price Bases.—This inquiry was made on motion of the Commission of July 
27, 1927, for the purposes of studying methods in use to compute delivered prices 
on industrial products and of determining what actual and potential influences 
such methods might have on competitive markets and price levels. The study 
also included factors which determined the methods used. This survey extended 
to more than 3,500 reporting manufacturers representing practically every indus- 
trial segment. Inquiry into conditions in the cement industry revealed that the 
basing-point system contributed to imperfect price competition and tended to 
establish an unhealthy uniformity of delivered prices from the competitive stand- 
point together with a lack of price flexibility over variable periods of time. 
Cross-haul or cross-freighting was found to be one of the cement industry’s 
economic evils and to be generally admitted as such by the industry itself. The 
first report, “Report of the Federal Trade Commission on Price Bases Inquiry, 
Basing-Point Formula and Cement Prices” (218 pages), was submitted to Con- 
gress on March 26, 1932, and printed. A processed report, “Study of Zone- 
Price Formula in Range Boiler industry,” was dated March 30, 1936 (5 pages). 
(See Steel Code Inquiry, Steel Code as Amended, and Cement Industry.) 

Price Deflation.—To an inquiry of President Harding dated March 21, 1921, 
the Commission made immediate reply (undated) giving its views of the causes 
of the disproportional decline of agricultural prices compared with consumers’ 
prices. This was entitled “Letter of the Federal Trade Commission to the Pres- 
ident of the United States” (8 pages, out of print). 


Profiteering.—This report was made in response to Senate Resolution No. 
255, Sixty-fifth Congress, second session, adopted June 10, 1918, on the then 
current conditions of profiteering as disclosed by various inquiries of the Com- 
mission, and submitted to the Senate on June 29, 1918. It was printed under the 
title of “Profiteering” as Senate Document No. 248, Sixty-fifth Congress, second 
session (20 pages, out of print). 


Radio.—This inquiry was made pursuant to House Resolution No. 548, Sixty- 
seventh Congress, fourth session, adopted March 4, 1923. It was found that a 
large number of patents were owned by and cross-licensed among a number of 
large companies. At the conclusion of the investigation, the Commission insti- 
tuted proceedings against these companies, charging a monopoly of the radio 
field. The “Report of the Federal Trade Commission on the Radio Industry” 
(347 pages), was submitted to the House, December 1, 1923, and printed. 


Raisin Combination.—Allegations of a combination among raisin growers 
in California were referred to the Commission for examination by the Attorney 
General as of September 30, 1919, pursuant to the Federal Trade Commission 
Act. The Commission found that the enterprise was not only organized in re- 
straint of trade but was being conducted in a manner that was threatening finan- 
cial disaster to the growers. The Commission recommended changes to conform 
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to the law. These were adopted by the raisin growers. The report in the form 
of a letter, entitled “California Associated Raisin Co.,” was made to the Attorney 
General June 8, 1920 (26 pages, processed, out of print). 


Resale Price Maintenance.—This report was made on motion of the Com- 
mission. The question whether a manufacturer of standard articles, identified 
by trade mark or trade practice, should be permitted to fix by contract the price 
at which the purchasers could resell them, led to this inquiry. The Commission 
recommended to Congress the enactment of legislation permitting resale-price 
maintenance under certain conditions. The report, dated December 2, 1918, was 
in the form of a letter to Congress, printed as House Document No. 1480, Sixty- 
fifth Congress, third session (3 pages, out of print). 


Resale Price Maintenance.—A report was made on motion of the Commis- 
sion in the form of a letter addressed to Congress, June 30, 1919, and was printed 
as House Document No. 145, Sixty-sixth Congress, first session (3 pages, out 
of print). 

Resale Price Maintenance.—This inquiry was made on motion of the Com- 
mission of July 25, 1927. The study was conducted from the point of view of 
the economic advantage or disadvantages of resale-price maintenance to the 
manufacturer, distributor, and consumer, the effects on costs, profits, and prices, 
and the purpose and results of price cutting. Part I of the report, Resale Price 
Maintenance, was submitted to Congress January 30, 1929, and printed as House 
Document No. 546, Seventieth Congress, second session (141 pages, out of 
print) ; Part II (final, 215 pages) was submitted on June 22, 1931, and printed. 


Resale Price Maintenance—1939.—An investigation of resale price main- 
tenance as practiced under the various State Fair Trade Acts was authorized 
by the Commission in a resolution adopted April 25, 1939. (For details of the 
investigation, see p. 27.) 

Salaries Inquiry.—This inquiry was made pursuant to Senate Resolution 
No. 75, Seventy-third Congress, first session, adopted May 29, 1933, which di- 
rected that an inquiry be made by the Commission concerning the salaries of 
executive officers and directors of corporations engaged in interstate commerce 
(other than public utilities corporations) having capital and assets of more than 
a million dollars, the securities of which were listed on the New York Stock 
Exchange or the New York Curb Exchange. The investigation was confined to 
the five-year period 1928-32, and was necessarily limited to a comparatively 
small proportion of corporations coming within the Commission’s jurisdiction. 
A statement explaining the report, but not containing the lists of salaries, and 
entitled “Report of the Federal Trade Commission on Compensation of Officers 
and Directors of Certain Corporations,” was issued in processed form (15 
pages). It was submitted to Congress February 26, 1934, together with copies 
of the lists of officers and salaries (a public record). 


Sisal Hemp.—This inquiry was made pursuant to Senate Resolution No. 
170, Sixty-fourth Congress, first session, adopted April 17, 1916, calling on the 
Commission to assist the Senate Committee on Agriculture and Forestry by ad- 
vising how certain quantities of hemp, promised by the Mexican Sisal Trust, 
might be fairly distributed among American manufacturers of binder twine. The 
Commission made an inquiry and submitted a plan of distribution, which was 
followed. The report, entitled “Mexican Sisal Hemp,” was submitted to the 
Senate May 9, 1916, and printed as Senate Document No. 440, Sixty-fourth 
Congress, first session (8 pages, out of print). 


Southern Livestock Prices.—This inquiry was made pursuant to Senate 
Resolution No. 133, Sixty-sixth Congress, first session, adopted July 25, 1919. 
The low prices of southern livestock, which gave rise to the belief that dis- 
crimination was being practiced, were investigated, but the alleged discrimination 
did not appear to exist. The report, Southern Livestock Prices, was submitted 
to the Senate February 2, 1920, and printed as Senate Document No. 209, Sixty- 
sixth Congress, second session (11 pages, out of print). 


Steel Code Inquiry.—This inquiry was made pursuant to Senate Resolution 
No. 166, Seventy-third Congress, second session, adopted February 2, 1934. The 
resolution directed the Commission to investigate and report upon certain prac- 
tices of the steel industry with particular reference to price fixing, the increased 
prices of steel products, and “other such matters as would give a full presenta- 
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tion of the facts touching the industry since it went under the National Recov- 
ery Administration Code.” The inquiry centered largely upon alleged collusive 
activities of steel producers in fixing identical delivered prices and eliminating 
competition under the code, the effects of the multiple basing-point system in- 
corporated in the code, composition of the delivered selling prices which the 
code imposed, the influence of various code restrictions on competition, and a 
general analysis of price increases attributable to the organized efforts of the 
industry. The Commission found that adherence to the code required violation 
by certain producers of a cease and desist order issued some years before by the 
Commission against the basing-point system in what is known as the Pittsburgh 
Plus case. The report, Practices of the Steel Industry Under the Code, was 
submitted to the Senate on March 19, 1934, and printed as Senate Document 
No. 159, Seventy-third Congress, second session (79 pages). Certain modifica- 
tions of the steel code were approved by the President on May 30, 1934. 


Steel Code as Amended.—This inquiry was made pursuant to Executive 
Order of President Roosevelt dated May 30, 1934. This order directed the Com- 
mission and the National Recovery Administration to undertake a joint study 
of the effect of the multiple basing-point system under the amended steel code, 
particularly within the realm of the system’s influence on prices to consumers, 
effects of the system in either permitting or encouraging price fixing, or “pro- 
viding unfair competitive advantages for producers, or disadvantages for con- 
sumers not based on natural causes.””’ The order called for “recommendations 
for revisions of the code.” The Report of the Federal Trade Commission to 
the President in Response to Executive Order of May 30, 1934, with Respect 
to the Basing Point System in the Steel Industry (125 pages), was submitted to 
the President on November 30, 1934, and printed. It recommended code revi- 
sions eliminating provisions giving sanction to the multiple basing-point system, 
provisions in aid of price fixing and those relating to regulation of production 
and new capacity. It found that the multiple basing-point system not only per- 
mitted and encouraged price fixing but that it was price fixing. It found also 
that the system did provide unfair competitive advantages for producers and dis- 
advantages for consumers not based on natural causes. 

As of March 15, 1935, there was published in processed form the Summary 
of Report of the Federal Trade Commission to the President. ... In re: Iron 
and Steel Industry’s Basing Point System (9 pages, out of print). On the 
same day the National Recovery Administrator published its Summary of the 
Report of the National Industrial Recovery Board to the President on the 
Operation of the Basing Point System in the Iron and Steel Industry (7 pages, 
processed, not obtainable from the Federal Trade Commission). 


Steel Companies Proposed Merger.—Pursuant to Senate Resolution No. 
286, Sixty-seventh Congress, second session, adopted May 12, 1922, the Com- 
mission was requested to inquire into a proposed merger of steel companies, 
namely, of the Bethlehem Steel Corporation and the Lackawanna Steel Co., and 
of the Midvale Steel & Ordnance Co., Republic Iron & Steel Co., and Inland 
Steel Co. Two reports were made, dated June 5, 1922, and September 7, 1922, 
both entitled Merger of Steel and Iron Companies, regarding the purpose and 
probable effects of the proposed merger. They were printed as Senate Docu- 
ment No. 208, Sixty-seventh Congress, second session, part 1, and as Senate 
Document No. 208, Sixty-seventh Congress, second session, part 2 (9 pages 
and 2 pages, respectively, both out of print). 

Steel Industry—Costs and Profits.—Inquiry into the costs and profits of 
the steel industry during the war was made pursuant to the order of President 
Wilson dated July 25, 1917, and after its conclusion certain data in regard there- 
to were compiled by the Commission in a report entitled “Report of the Federal 
Trade Commission on War-Time Profits and Costs of the Steel Industry” (138 
pages), which was submitted to Congress February 18, 1925, and printed. (See 
also War-time cost finding.) 

Steel Sheet Piling—(Collusive Bidding).—In response to a direction of 
President Roosevelt dated November 20, 1935, to investigate the prices of steel 
sheet piling on certain Government contracts in New York, North Carolina, and 
Florida, the Commission, as of June 10, 1936, made a report demonstrating the 
existence of collusive bidding because of a continued adherence to the basing- 
point system and other provisions of the code. The report (processed) was 
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entitled “Federal Trade Commission Report to the President on Steel Sheet 
Piling” (42 pages). 

Stock Dividends.—This inquiry was made pursuant to Senate Resolution No. 
304, Sixty-ninth Congress, second session, adopted December 22, 1926. The 
resolution called for a list of the names and capitalizations of those corporations 
which had issued stock dividends, together with the amount of such stock divi- 
dends, since the decision of the Supreme Court, March 8, 1920, holding that 
stock dividends were not taxable. The same information for an equal period 
prior to that decision was called for. The report, entitled “Stock Dividends,” 
contains a list of 10,245 such corporations and a brief discussion. The report 
points out that the declaration of stock dividends at the rate prevailing for a 
few years preceding the date of its publication did not appear to be the result 
of any controlling necessity and seemed to be of questionable advantage as a 
business policy. The report was submitted to the Senate on December 5, 1927, 
and printed as Senate Document No. 26, Seventieth Congress, first session (273 
pages). 

Sugar.—This inquiry was made pursuant to House Resolution No. 150, Sixty- 
sixth Congress, first session, adopted October 1, 1919. The extraordinary ad- 
vance in the price of sugar in 1919 led to the investigation. The price advance 
was found to have been due chiefly to speculation and hoarding in sugar. Cer- 
tain recommendations were made for legislative action to correct these abuses. 
The Report of the Federal Trade Commission on Sugar Supply and Prices 
(205 pages), was submitted to the House November 15, 1920, and printed. 


Sugar—Beet.—This inquiry was initiated by the Commissioner of Corpora- 
tions at the direction of the Secretary of Commerce, but was completed by the 
Federal Trade Commission. It dealt with the cost of growing beets and the 
cost of beet-sugar manufacture. The Report on The Beet Sugar Industry in 
the United States (164 pages) was published May 24, 1917 (out of print). 


Taxation and Tax Exempt Income.—This inquiry was made pursuant to 
Senate Resolution No. 451, Sixty-seventh Congress, fourth session, adopted Feb- 
ruary 28, 1923. The resolution was directed chiefly to a study of national wealth 
and income. A separate report, “Taxation and Tax-Exempt Income,” was sub- 
mitted to the Senate on June 6, 1924, and printed as Senate Document No. 148, 
Sixty-eighth Congress, first session (144 pages, out of print). (See National 
Wealth and Income.) 

Textiles—Combed Cotton Yarns.—This inquiry was made pursuant to 
House Resolution No. 451, Sixty-sixth Congress, second session, adopted April 
5, 1920. The Commission was called upon to investigate the high prices of 
combed cotton yarn. The inquiry disclosed that there had been an unusual ad- 
vance in price and that the profits in the industry had been extraordinarily large 
for several years, but at the end of 1920 the prices of combed yarns, like other 
cotton textile products, showed a sharp decline. The Report of the Federal 
Trade Commission on Combed Cotton Yarns (94 pages), was submitted to the 
House April 14, 1921, and printed. 


Textile Industry.—This inquiry was directed by an Executive Order of 
President Roosevelt dated September 26, 1934, instructing the Commission to 
inquire into the industry’s labor costs, profits, and investment structure to de- 
termine whether increased wages and reduced working hours could be sustained 
under prevailing economic conditions. The order also established The Textile 
Labor Relations Board and directed the Department of Labor to report on actual 
hours of employment in the industry, employees’ earnings, and general working 
conditions. Conditions prevailing in the 20 months preceding the 1934 textile 
strike were first studied. These were divided into three six-month periods and 
a two-month period—January-June, 1933, before National Recovery Administra- 
tion codes became effective; July-December, 1933, covering their effective 
dates; January-June, 1934, while codes were functioning; and July-August, 
1934, the 60-day period prior to the strike. Due to the desirability of an early 
report, essential information was obtained by means of a comprehensive schedule, 
subscribed to under oath and forwarded to approximately 2,600 textile manu- 
facturing companies. Material for immediate comparable results was trans- 
mitted by 765 concerns having an aggregate investment of almost $1,200,000,000. 
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The following reports were printed, except where hereinafter designated as 
processed : 

Report of the Federal Trade Commission on Textile Industries ——Part I. In- 
vestment and Profit, December 31, 1934 (26 pages); Part II. The Cotton and 
Textile Industry, March 8, 1935 (34 pages) ; Part III. The Woolen and Wor- 
sted Textile Industry, January, 1935 (21 pages) ; Part IV. The Silk and Rayon 
Textile Industry, February, 1955 (37 pages); Part V. Thread, Cordage, and 
Twine Industries, February 18, 1935 (14 pages); and Part VI. Tabulations 
Showing Financial and Operating Results for Textile Companies According to 
Rates of Return on Investment, Rates of Net Profit or Loss on Sales, and 
Amount of Investment (Six-Month Periods from January 1, 1933, to June 30, 
1934, and for July-August, 1934) (24 tables), June 20, 1935. (Processed, out of 
print.) 

Report of the Federal Trade Commission on the Textile Industries in 1933 
and 1934.—Part I. The Cotton Textile Industry, August 1, 1935 (34 pages) ; 
Part II. The Woolen and Worsted Textile Industry, September 25, 1935 (30 
pages, processed); Part III. The Silk and Rayon Textile Industry, November 
29, 1935 (44 pages, processed) ; Part IV. Thread, Cordage and Twine Industries, 
December 5, 1935 (21 pages, processed) ; Cotton Weaving Companies Grouped 
by Types of Woven Goods Manufactured During 1933 and 1934, March 24, 1936 
(46 tables, processed, out of print), and Cotton Spinning Companies Grouped 
by Types of Yarn Manufactured During 1933 and 1934, January 31, 1936 (18 
tables, processed, out of print). 

Textile Industries in the First Half of 1935—Part I. The Cotton Textile In- 
dustry, Including Thread, Cordage and Twine, May 22, 1936 (52 pages, proc- 
essed) ; Part. II. The Woolen and Worsted Textile Industry, July 20, 1936 
(39 pages, processed), and Part III. The Silk and Rayon Textile Industry, 
August 22, 1936 (47 pages, processed). 

Textile Industries Last Half of 1935——Part I. The Cotton Textile Industry, 
including Thread, Cordage and Twine, November 20, 1936 (66 pages, proc- 
essed) ; Part II. The Woolen and Worsted Textile Industry, December 21, 
1936 (42 pages, processed), and Part III. The Silk and Rayon Textile Indus- 
try, January 6, 1937 (46 pages, processed). 

Textile Industries in the First Half of 1936.—Part I. The Cotton Textile In- 
dustry, Including Thread, Cordage and Twine, January 21, 1937 (74 pages, 
processed) ; Part II. The Woolen and Worsted Textile Industry, January 29, 
1937 (47 pages, processed), and Part III. The Silk and Rayon Textile Indus- 
try, February 11, 1937 (42 pages, processed). 


Textiles—Woolen Rag Trade.—This report was published on motion of 
the Commission, and contains certain information gathered during the war, at 
the request of the War Industries Board, for its use in regulating the prices of 
woolen rags used for making clothing. The Report on the Woolen Rag Trade 
(90 pages) was printed as of June 30, 1919. 

Tobacco.—This inquiry was made pursuant to Senate Resolution No. 329, 
Sixty-eighth Congress, second session, adopted February 9, 1925. The report 
on the investigation related to the activities of the American Tobacco Co. and 
the Imperial Tobacco Co. of Great Britain. The alleged illegal agreements, 
combinations or conspiracies between these companies did not appear to exist. 
The report, The American Tobacco Co. and the Imperial Tobacco Co., was 
submitted December 23, 1925, to the President, who sent it to the Senate. It 
was printed as Senate Document No. 34, Sixty-ninth Congress, first session 
(129 pages, out of print). 

Tobacco Marketing—Leaf.—This inquiry, made on motion of the Commis- 
sion in 1929, was instituted upon complaint of representative groups of North 
Carolina tobacco farmers charging the existence of territorial and price agree- 
ments among larger manufacturers to control cured leaf tobacco prices. In 
1929 the price to growers was approximately 25 percent below cost of produc- 
tion. The inquiry was broadened to include the entire flue-cured belt, extending 
from southern Virginia through north central Florida. The Commission found 
no evidence of price agreements. It recommended curtailing production, im- 
proved marketing processes, a standardized system of grading, and greater co- 
Operation between manufacturers and growers. It also recommended enactment 
of legislation similar to the Cotton Standardization Act, which would make 
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mandatory existing classification under the Tobacco Stocks and Standards Act. 
The Report on Marketing of Leaf Tobacco in the Flue-Cured Districts of the 
States of North Carolina and Georgia (54 pages, processed), was released May 
23, 1931. 


Tobacco Prices.—This inquiry was made pursuant to House Resolution No. 
533, Sixty-sixth Congress, second session, adopted June 3, 1920. The resolution 
asked for an investigation of the cause of the decline of loose-leaf tobacco prices 
following the harvesting of the 1919 crop. The report attributed the decline 
in prices of some grades of tobacco to a combination of three factors: (1) 
A lessening of foreign purchases due to unfavorable exchange rates and the 
contraction of domestic credits, resulting in unfavorable financial condition; 
(2) an increase in quantity of low grades for domestic absorption due to crop 
conditions and failing foreign markets, and (3) purchasing methods of large 
buyers. The Commission recommended that the decree of 1911 dissolving the 
old Tobacco Trust be modified to prohibit permanently the use of common pur- 
chasing agencies by certain of the tobacco companies and to prohibit their pur- 
chasing tobacco under any but their own names. A better system of grading 
tobacco was also recommended. The Report of the Federal Trade Commission 


on the Tobacco Industry (162 pages) was submitted to the House December 
11, 1920, and printed. 


Tobacco Prices.—This inquiry was made pursuant to Senate Resolution No. 
129, Sixty-seventh Congress, first session, adopted August 9, 1921. Among the 
subjects investigated were the low prices of leaf tobacco and the high prices 
of manufactured tobacco products. From evidence gathered it was alleged that 
several large companies were engaged in conspiracies with their customers, the 
jobbers, to enhance the selling prices of tobacco. Proceedings were instituted 
by the Commission. In its report the Commission renewed the recommenda- 
tions for prohibiting the use by certain of the tobacco companies of common 
purchasing agencies and their purchasing of tobacco under any but their own 
names, as made in the report of December 11, 1920 (see next paragraph above). 
The report, “Prices of Tobacco Products” (109 pages) was submitted to the 
Senate January 17, 1922, and printed as a Commission document and as Senate 
Document No. 121, Sixty-seventh Congress, second session. 


Trade and Tariffs in South America.—This inquiry, directed by President 
Wilson as of July 22, 1915, was an outgrowth of the First Pan American Fi- 
nancial Conference which met in Washington, May 24-29, 1915. The immediate 
purpose of the inquiry was to furnish the American branch of the International 
High Commission, appointed as a result of this financial conference, with infor- 
mation to assist in the deliberations of that commission. Customs administra- 
tion and related matters, including tariff policy, were discussed in the Report on 
Trade and Tariffs in Brazil, Uruguay, Argentina, Chile, Bolivia, and Peru (246 


pages, out of print), which was submitted to the President under date of June 
30, 1916. 


Utility Corporations.—This inquiry was made pursuant (1) to Senate 
Resolution No. 83, Seventieth Congress, first session, adopted February 15, 1928, 
(2) Public Resolution No. 46, also known as Senate Joint Resolution No. 115, 
Seventy-third Congress, second session, adopted June 1, 1934, and (3) to section 
6 of the Federal Trade Commission Act. Senate Resolution No. 83 directed the 
Commission to investigate the growth of the capital assets and liabilities of pub- 
lic utility corporations doing an interstate business in electrical energy or gas, 
and of their holding companies and other companies controlled by such holding 
companies, the method of issuing securities, the value received, the commissions 
paid, and so forth, the extent to which holding companies control financial, en- 
gineering, construction, or management corporations and their corporate inter- 
relations with such companies and their operating utility companies, the services 
furnished and the fees received therefor, the earnings and expenses of all such 
companies, the value or detriment to the public of such holding companies, and 
what remedial legislation should be adopted; also the efforts of such companies, 
directly or indirectly, to influence public opinion with respect to municipal 
ownership of electric utilities, or to influence the elections of certain Federal offi- 
cers or United States Senators. The second resolution directed the Commission 
to conclude the investigation and submit its final report in January, 1936. 
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During the investigation monthly interim reports presented many hundreds of 
detailed reports by Commission accountants, attorneys, engineers, economists 
and statisticians, based on examination of corporation accounts and other records. 

These data and the oral testimony of the experts and other witnesses are 
included in 84 printed volumes which, with 11 summary, final, index and ap- 
pendix volumes, or a total of 95, were published as Senate Document No. 92, 
Seventieth Congress, first session, under the general title, Utility Corporations. 
Several of the earlier published volumes are out of print. 

The final and summary volumes, their subtitles (omitting certain routine 
designations), dates of submittal and numbers of pages, are as follows: No. 69-A, 
Compilation of Proposals and Views for and Against Federal Incorporation 
or Licensing of Corporations and Compilation of State Constitutional, Statu- 
tory, and Case Law Concerning Corporations, With Particular Attention to 
Public Utility Holding and Operating Companies, September 15, 1934, 618 
pages; No. 71-A, Efforts by Associations and Agencies of Electric and Gas 
Utilities to Influence Public Opinion, December 12, 1934, 486 pages; No. 71-B, 
Index of Association Publicity and Propaganda and Index of Names in Parts 
1 to 20, Inclusive, and Accompanying Exhibit Volumes, November 27, 1934, 
545 pages; No. 72-A, Economic, Financial and Corporate Phases of Holding 
and Operating Companies of Electric arid Gas Utilities, June 17, 1935, 882 pages; 
No. 73-A, Holding and Operating Companies of Electric and Gas Utilities— 
Survey of State Laws and Regulations, Present Extent of Federal Regulation 
and the Need of Federal Legislation, Conclusions and Recommendations and 
Legal Studies in Support Thereof, January 28, 1935, 218 pages; No. 77-A, 
Index of Testimony in Parts 21 to 45, Numerical List of Exhibits, Index of 
Exhibits, Index to Record on Company Publicity and Propaganda—Parts 21 
to 45, inclusive, May 16, 1935, 840 pages; No. 81-A, Publicity and Propaganda 
Activities by Utilities Groups and Companies, With Index, November 14, 1935. 
570 pages; and (final report) No. 84-A, Economic, Corporate Operating and 
Financial Phases of the Natural-Gas Producing Pipe-Line, and Utility Indus- 
tries, with Conclusions and Recommendations, December 31, 1935, 617 pages; 
No. 84-B, Legal Appendixes to Final Report, (No. 84-A) . . .’ December 31, 
1935, 118 pages; No. 84-C, Economic Appendixes to Final Report (No. 84-A) 
. . «» December 31, 1935, 126 pages, and No. 84-D, General Index to Parts 21 
to 84-C, Inclusive, August 12, 1937, 1,360 pages. 

A list of the companies investigated and the volume numbers of the’ reports 
concerning them is printed in the Commission’s annual reports for 1935 and 
1936, beginning at pages 21 and 36, respectively. During the investigation, the 
Commission’s accountants, engineers, and economists examined 29 holding com- 
panies having total assets of $6,108,128,713; 70 subholding companies with total 
assets of $5,685,463,201, and 278 operating companies with total assets of 
$7,245,106,464. 


War-time Cost Finding.—This series of cost inquiries was ordered by Presi- 
dent Wilson as of July 25, 1917. The numerous cost investigations made by 
the Federal Trade Commission during the World War into the coal, steel, lum- 
ber, petroleum, cotton-textile, locomotive, leather, canned foods, and copper in- 
dustries, and scores of other important industries, on the basis of which prices 
were fixed by the Food Administration, the War Industries Board, and pur- 
chasing departments such as the Army, Navy, Shipping Board, and Railroad 
Administration, were all done under the President’s special direction, and it has 
been estimated that they helped to save the country many billions of dollars by 
checking unjustifiable price advances. Lists of most of the reports prepared 
for this purpose (not printed or otherwise published) are given in the Commis- 
sion’s annual reports for 1918 and 1919. Subsequent to the war a number of 
reports dealing with costs and profits were published based on these war-time 
inquiries. (See Coal Reports—Cost of Production, Copper, Food Investigation 
—Food Canning, Lumber—Costs, and Steel Industry—Costs and Profits.) 
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FEDERAL TRADE COMMISSION ACT 
(U. S. C., Title 15, Sec. 41) 


An Act to create a Federal Trade Commission, to define its powers and duties and for other 
purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That a commission is hereby created and 
established, to be known as the Federal Trade Commission (hereinafter referred 
to as the commission), which shall be composed of five commissioners, who shall 
be appointed by the President, by and with the advice and consent of the Senate. 
Not more than three of the commissioners shall be members of the same politi- 
cal party. The first commissioners appointed shall continue in office for terms of 
three, four, five, six, and seven years, respectively, from the date of the taking 
effect of this Act, the term of each to be designated by the President, but their 
successors shall be appointed for terms of seven years, except that any person 
chosen to fill a vacancy shall be appointed only for the unexpired term of the 
commissioner whom he shall succeed: Provided, however, That upon the ex- 
piration of his term of office a Commissioner shall continue to serve until his suc- 
cessor shall have been appointed and shall have qualified. The Commission shall 
choose a chairman from its own membership. No commissioner shall engage 
in any other business, vocation, or employment. Any commissioner may be re- 
moved by the President for inefficiency, neglect of duty, or malfeasance in office. 
A vacancy in the commission shall not impair the right of the remaining com- 
missioners to exercise all the powers of the commission. 

The commission shall have an official seal, which shall be judicially noticed. 

Sec. 2, That each commissioner shall receive a salary of $10,000 a year, pay- 
able in the same manner as the salaries of the judges of the courts of the United 
States. The commission shall appoint a secretary, who shall receive a salary 
of $5,000 a year, payable in like manner, and it shall have authority to employ 
and fix the compensation of such attorneys, special experts, examiners, clerks, 
and other employees as it may from time to time find necessary for the proper 
performance of its duties and as may be from time to time appropriated for by 
Congress. 

With the exception of the secretary, a clerk to each commissioner, the attor- 
neys, and such special experts and examiners as the commission may from time 
to time find necessary for the conduct of its work, all employees of the com- 
mission shall be a part of the classified civil service, and shall enter the service 
under such rules and regulations as may be prescribed by the commission and 
by the Civil Service Commission. 

All of the expenses of the commission, including all necessary expenses for 
transportation incurred by the commissioners or by their employees under their 
orders, in making any investigation, or upon official business in any other places 
than in the city of Washington, shall be allowed and paid on the presentation 
of itemized vouchers therefor approved by the commission. 

_ Until otherwise provided by law, the commission may rent suitable offices for 
its use. 

The Auditor for the State and Other Departments shall receive and examine 
all accounts of expenditures of the commission. 

Sec. 3. That upon the organization of the commission and election of its chair- 
man, the Bureau of Corporations and the Offices of Commissioner and Deputy 
Commissioner of Corporations shall cease to exist; and all pending investiga- 
tions and proceedings of the Bureau of Corporations shall be continued by the 
commission. 

All clerks and employees of the said bureau shall be transferred to and become 
clerks and employees of the commission at their present grades and salaries. 
All records, papers, and property of the said bureau shall become records, papers, 
and property of the commission, and all unexpended funds and appropriations 
for the use and maintenance of the said bureau, including any allotment already 
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made to it by the Secretary of Commerce from the contingent appropriation for 
the Department of Commerce for the fiscal year nineteen hundred and fifteen, or 
from the departmental printing fund for the fiscal year nineteen hundred and 
fifteen, shall become funds and appropriations available to be expended by the 
commission in the exercise of the powers, authority, and duties conferred on it 
by this Act. 

The principal office of the commission shall be in the city of Washington, but 
it may meet and exercise all its powers at any other place. The commission 
may, by one or more of its members, or by such examiners as it may designate, 
prosecute any inquiry necessary to its duties in any part of the United States. 

Sec. 4. The words defined in this section shall have the following meaning 
when found in this Act, to wit: 

“Commerce” means commerce among the several States or with foreign 
nations, or in any Territory of the United States or in the District of Columbia, 
or between any such Territory and another, or between any such Territory and 
any State or foreign nation, or between the District of Columbia and any State 
or Territory or foreign nation. 

“Corporation” shall be deemed to include any company, trust, so-called Massa- 
chusetts trust, or association, incorporated or unincorporated which is organized 
to carry on business for its own profit or that of its members, and has shares of 
capital or capital stock or certificates of interest, and any company, trust, 
so-called Massachusetts trust, or association, incorporated or unincorporated, 
without shares of capital or capital stock or certificates of interest, except 
partnerships, which is organized to carry on business for its own profit or that 
of its members. 

“Documentary evidence” includes all documents, papers, correspondence, books 
of account, and financial and corporate records. 

“Acts to regulate commerce” means the Act entitled “An Act to regulate 
commerce,” approved February 14, 1887, and all Acts amendatory thereof and 
supplementary thereto and the Communications Act of 1934 and all Acts 
amendatory thereof and supplementary thereto. 

“Antitrust Acts” means the Act entitled “An Act to protect trade and com- 
merce against unlawful restraints and monopolies,” approved July 2, 1890; 
also sections 73 to 77, inclusive, of an Act entitled “An Act to reduce taxa- 
tion, to provide revenue for the Government, and for other purposes,” approved 
August 27, 1894; also the Act entitled “An Act to amend sections 73 and 76 
of the Act of August 27, 1894, entitled ‘An Act to reduce taxation, to provide 
revenue for the Government, and for other purposes,’” approved February 12, 
1913; and also the Act entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved October 
15, 1914. 

Sec. 5. (a) Unfair methods of competition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are hereby declared unlawful. 

The Commission is hereby empowered and directed to prevent persons, part- 
nerships, or corporations, except banks, common carriers subject to the Acts 
to regulate commerce, air carriers, and foreign air carriers subject to the Civil 
Aeronautics Act of 1938,1 and persons, partnerships, or coporations subject to 
the Packers and Stockyards Act, 1921, except as provided in section 406 (b) 
of said Act, from using unfair methods of competition in commerce and unfair 

or deceptive acts or practices in commerce. 

(b) Whenever the Commission shall have reason to believe that any such 
person, partnership, or corporation has been or is using any unfair method 
of competition or unfair or deceptive act or practice in commerce, and if it 
shall appear to the Commission that a proceeding by it in respect thereof 
would be to the interest of the public, it shall issue and serve upon such per- 
son, partnership, or corporation, a complaint stating its charges in that respect 
and containing a notice of a hearing upon a day and at a place therein fixed 
at least thirty days after the service of said complaint. The person, part- 
nership, or corporation so complained of shall have the right to appear at 
the place and time so fixed and show cause why an order should not be 


1 By subsection (f) of section 1107 of the “Civil Aeronautics Act of 1938,” approved June 
23, 1938, Public, No. 706, 75th Cong., Ch. 601, 3d sess., S. 3845, 52 Stat. —, sections 5 (a) 
of the Federal Trade Commission Act was amended by inserting before the words “‘and per- 
sons” and following the words “to regulate commerce,” the following: “air carriers and 
foreign air carriers subject to the Civil Aeronautics Act of 1938.” 
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entered by the Commission requiring such person, partnership, or corporation 
to cease and desist from the violation of the law so charged in said complaint. 
Any person, partnership, or corporation may make application, and upon good 
cause shown may be allowed by the Commission to intervene and appear 
in said proceeding by counsel or in person. The testimony in any such pro- 
ceeding shall be reduced to writing and filed in the office of the Commission. 
If upon such hearing the Commission shall be of the opinion that the method 
of competition or the act or practice in question is prohibited by this Act, 
it shall make a report in writing in which it shall state its findings as to the 
facts and shall issue and cause to be served on such person, partnership, or 
corporation an order requiring such person, partnership, or corporation to cease 
and desist from using such method of competition or such act or practice. 
Until the expiration of the time allowed for filing a petition for review, if no 
such petition has been duly filed within such time, or, if a petition for review 
has been filed within such time then until the transcript of the record in the 
proceeding has been filed in a circuit court of appeals of the United States, as 
hereinafter provided, the Commission may at any time, upon such notice and in 
such manner as it shall deem proper, modify or set aside, in whole or in part, 
any report or any order made or issued by it under this section. After the 
expiration of the time allowed for filing a petition for review, if no such peti- 
tion has been duly filed within such time, the Commission may at any time, 
after notice and opportunity for hearing, reopen and alter, modify, or set 
aside, in whole or in part, any report or order made or issued by it under 
this section, whenever in the opinion of the Commission conditions of fact or 
of law have so changed as to require such action or if the public interest shall 
so require: Provided, however, That the said person, partnership, or corpora- 
tion may, within sixty days after service upon him or it of said report or 
order entered after such a reopening obtain a review thereof in the appropriate 
circuit court of appeals of the United States, in the manner provided in sub- 
section (c) of this section. 

(c) Any person, partnership, or corporation required by an order of the 
Commission to cease and desist from using any method of competition or act 
or practice may obtain a review of such order in the circuit court of appeals 
of the United States, within any circuit where the method of competition or 
the act or practice in question was used or where such person, partnership, or 
corporation resides or carries on business, by filing in the court, within sixty 
days? from the date of the service of such order, a written petition praying 
that the order of the Commission be set aside. A copy of such petition shall 
be forthwith served upon the Commission, and thereupon the Commission 
forthwith shall certify and file in the court a transcript of the entire record 
in the proceeding, including all the evidence taken and the report and order 
of the Commission. Upon such filing of the petition and transcript the court 
shall have jurisdiction of the proceeding and of the question determined there- 
in, and shall have power to make and enter upon the pleadings, evidence, and 
proceedings set forth in such transcript a decree affirming, modifying, or set- 
ting aside the order of the Commission, and enforcing the same to the extent 
that such order is affirmed, and to issue such writs as are ancillary to its 
jurisdiction or are necessary in its judgment to prevent injury to the public 
or to competitors pendente lite. The findings of the Commission as to the 
facts, if supported by evidence, shall be conclusive. To the extent that the 
order of the Commission is affirmed, the court shall thereupon issue its own 
order commanding obedience to the terms of such order of the Commission. 
If either party shall apply to the court for leave to adduce additional evidence, 
and shall show to the satisfaction of the court that such additional evidence is 
material and that there were reasonable grounds for the failure to adduce 
such evidence in the proceeding before the Commission, the court may order 
such additional evidence to be taken before the Commission and to be adduced 
upon the hearing in such manner and upon such terms and conditions as to 
the court may seem proper. The Commission may modify its findings as to the 
facts, or make new findings, by reason of the additional evidence so taken, 


2 Section 5 (a) of the amending Act of 1938 provides: 


Sec. 5. (a) In case of an order by the Federal Trade Commission to cease and desist, 
served on or before the date of the enactment of this Act, the sixty-day period referred to in 


section 5 (c) of the Federal Trade Commission Act, as amended by this Act, shall begin on 
the date of the enactment of this Act. 
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and it shall file such modified or new findings, which, if supported by evidence, 
shall be conclusive, and its recommendation, if any, for the modification or 
setting aside of its original order, with the return of such additional evidence. 
The judgment and decree of the court shall be final, except that the same shall 
be subject to review by the Supreme Court upon certiorari, as provided in 
section 240 of the Judicial Code. 

(d) The jurisdiction of the circuit court of appeals of the United States 
to affirm, enforce, modify, or set aside orders of the Commission shall be 
exclusive. 

(e) Such proceedings in the circuit court of appeals shall be given preced- 
ence over other cases pending therein, and shall be in every way expedited. 
No order for the Commission or judgment of court to enforce the same shall 
in anywise relieve or absolve any person, partnership, or corporation from 
any liability under the Antitrust Acts. 

(f) Complaints, orders, and other processes of the Commission under this 
section may be served by anyone duly authorized by the Commission, either 
(a) by delivering a copy thereof to the person to be served, or to a member 
of the partnership to be served, or the president, secretary, or other executive 
officer or a director of the corporation to be served; or (b) by leaving a copy 
thereof at the residence or the principal office or place of business of such 
person, partnership, or corporation; or (c) by registering and mailing a copy 
thereof addressed to such person, partnership, or corporation at his or its resi- 
dence or principal office or place of business. The verified return by the 
person so serving said complaint, order, or other process setting forth the 
manner of said service shall be proof of the same, and the return post office 
receipt for said complaint, order, or other process registered and mailed as 
aforesaid shall be proof of the service of the same. 

(g) An order of the Commission to cease and desist shall become final— 

(1) Upon the expiration of the time allowed for filing a petition for review, 
if no such petition has been duly filed within such time; but the Commission 
may thereafter modify or set aside its order to the extent provided in the last 
sentence of subsection (b); or 

(2) Upon the expiration of the time allowed for filing a petition for cer- 
tiorari, if the order of the Commission has been affirmed, or the petition for 
review dismissed by the circuit court of appeals, and no petition for certiorari 
has been duly filed; or 

(3) Upon the denial of a petition for certiorari, if the order of the Commis- 
sion has been affirmed or the petition for review dismissed by the circuit court 
of appeals; or 

(4) Upon the expiration of thirty days from the date of issuance of the 
mandate of the Supreme Court, if such Court directs that the order of the 
Commission be affirmed or the petition for review dismissed. 

(h) If the Supreme Court directs that the order of the Commission be modi- 
fied or set aside, the order of the Commission rendered in accordance with the 
mandate of the Supreme Court shall become final upon the expiration of thirty 
days from the time it was rendered, unless within such thirty days either party 
has instituted proceedings to have such order corrected to accord with the 
mandate, in which event the order of the Commission shall became final when 
so corrected. 

(i) If the order of the Commission is modified or set aside by the circuit 
court of appeals, and if (1) the time allowed for filing a petition for certiorari 
has expired and no such petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court has been affirmed 
by the Supreme Court, then the order of the Commission rendered in accord- 
ance with the mandate of the circuit court of appeals shall become final on 
the expiration of thirty days from the time such order of the Commission was 
rendered, unless within such thirty days either party has instituted proceed- 
ings to have such order corrected so that it will accord with the mandate, in 
which event the order of the Commission shall become final when so corrected. 

(j) If the Supreme Court orders a rehearing; or if the case is remanded 
by the circuit court of appeals to the Commission for a rehearing, and if (1) 
the time allowed for filing a petition for certiorari has expired, and no such 
petition has been duly filed, or (2) the petition for certiorari has been denied, 
or (3) the decision of the court has been affirmed by the Supreme Court, then 
the order of the Commission rendered upon such rehearing shall become final 
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in the same manner as though no prior order of the Commission had been 
rendered. 

(k) As used in this section the term “mandate,” in case a mandate has 
been recalled prior to the expiration of thirty days from the date of issuance 
thereof, means the final mandate. 

(1) Any person, partnership, or corporation who violates an order of the 
Commission to cease and desist after it has become final, and while such order is 
in effect, shall forfeit and pay to the United States a civil penalty of not more 
than $5,000 for each violation, which shall accrue to the United States and 
may be recovered in a civil action brought by the United States. 

Sec. 6. That the commission shall also have power— 

(a) To gather and compile information concerning, and to investigate from 
time to time the organization, business, conduct, practices, and management of 
any corporation engaged in commerce, excepting banks and common carriers 
subject to the Act to regulate commerce, and its relation to other corporations 
and to individuals, associations, and partnerships. 

(b) To require, by general or special orders, corporations engaged in com- 
merce, excepting banks, and common carriers subject to the Act to regulate 
commerce, or any class of them, or any of them, respectively, to file with the 
commission in such form as the commission may prescribe annual or special, 
or both annual and special, reports or answers in writing to specific ques- 
tions, furnishing to the commission such information as it may require as to 
the organization, business, conduct, practices, management, and relation to 
other corporations, partnerships, and individuals of the respective corpora- 
tions filing such reports or answers in writing. Such reports and answers 
shall be made under oath, or otherwise, as the commission may prescribe, and 
shall be filed with the commission within such reasonable period as the com- 
mission may prescribe, unless additional time be granted in any case by the com- 
mission. 

(c) Whenever a final decree has been entered against any defendant cor- 
poration in any suit brought by the United States to prevent and restrain any 
violation of the antitrust Acts, to make investigation, upon its own initiative, 
of the manner in which the decree has been or is being carried out, and upon 
the application of the Attorney General it shall be its duty to make such in- 
vestigation. It shall transmit to the Attorney General a report embodying its 
findings and recommendations as a result of any such investigation, and the 
report shall be made public in the discretion of the commission. 

(d) Upon the direction of the President or either House of Congress to 
investigate and report the facts relating to any alleged violations of the anti- 
trust Acts by any corporation.® 

(e) Upon the application of the Attorney General to investigate and make 
recommendations for the readjustment of the business of any corporation al- 
leged to be violating the antitrust Acts in order that the corporation may there- 
after maintain its organization, management, and conduct of business in accord- 
ance with law. 

(f{) To make public from time to time such portions of the information 
obtained by it hereunder, except trade secrets and names of customers, as it 
shall deem expedient in the public interest; and to make annual and special 
reports to the Congress and to submit therewith recommendations for addi- 
tional legislation; and to provide for the publication of its reports and decisions 
in such form and manner as may be best adapated for public information and 
use. 

(g) From time to time to classify corporations and to make rules and regu- 
lations for the purpose of carrying out the provisions of this Act. 

(h) To investigate, from time to time, trade conditions in and with foreign 
countries where associations, combinations, or practices of manufacturers, mer- 
chants, or traders, or other conditions, may affect the foreign trade of the 
United States, and to report to Congress thereon, with such recommendations 
as it deems advisable. 

Sec. 7. That in any suit in equity brought by or under the direction of the 


8 Public No. 78, 73d Cong., approved June 16, 1933, making appropriations for the fiscal 
year ending June 30, 1934, for the “Executive Office and sundry independent executive 
bureaus, boards, commiss‘ons,”’ etc., made the appropriation for the Commission contingent 
upon the provis‘on (48 Stat. 291; 15 U. S. C. A., sec. 46a) that “hereafter no new in- 
vestigations shall be initiated by the Commission as to the result of a legi slative resolution, 
except the same be a concurrent resolution of the two Houses of Congress.” 
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Attorney General as provided in the antitrust Acts, the court may, upon the 
conclusion of the testimony therein, if it shall be then of opinion that the 
complainant is entitled to relief, refer said suit to the commission, as a master 
in chancery, to ascertain and report an appropriate form of decree therein. 
The commission shall proceed upon such notice to the parties and under such 
rules of procedure as the court may prescribe, and upon the coming in of such 
report such exceptions may be filed and such proceedings had in relation thereto 
as upon the report of a master in other equity causes, but the court may adopt 
or reject such report, in whole or in part, and enter such decree as the nature 
of the case may in its judgment require. 

Sec. 8. That the several departments and bureaus of the Government when 
directed by the President shall furnish the commission, upon its request, all 
records, papers, and information in their possession relating to any corporation 
subject to any of the provisions of this Act, and shall detail from time to time 
such officials and employees to the commission as he may direct. 

Sec. 9. That for the purposes of this Act the commission, or its duly author- 
ized agent or agents, shall at all reasonable times have access to, for the 
purpose of examination, and the right to copy any documentary evidence of any 
corporation being investigated or proceeded against; and the commission shall 
have power to require by subpcena the attendance and testimony of witnesses 
and the production of all such documentary evidence relating to any matter 
under investigation. Any member of the commission may sign subpoenas, and 
members and examiners of the commission may administer oaths and affirma- 
tions, examine witnesses, and receive evidence. 

Such attendance of witnesses, and the production of such documentary evi- 
dence, may be required from any place in the United States, at any designated 
place of hearing. And in case of disobedience to a subpcena the commission 
may invoke the aid of any court of the United States in requiring the attendance 
and testimony of witnesses and the production of documentary evidence. 

Any of the district courts of the United States within the jurisdiction of which 
such inquiry is carried on may, in case of contumacy or refusal to obey a 
subpcena issued to any corporation or other person, issue an order requiring 
such corporation or other person to appear before the commission, or to produce 
documentary evidence if so ordered, or to give evidence touching the matter 
in question; and any failure to obey such order of the court may be punished 
by such court as a contempt thereof. 

Upon the application of the Attorney General of the United States, at the 
request of the commission, the district courts of the United States shall have 
jurisdiction to issue writs of mandamus commanding any person or corporation 
to comply with the provisions of this Act or any order of the commission made 
in pursuance thereof. 

The commission may order testimony to be taken by deposition in any pro- 
ceeding or investigation pending under this Act at any stage of such proceeding 
or investigation. Such depositions may be taken before any person designated 
by the commission and having power to administer oaths. Such testimony shall 
be reduced to writing by the person taking the deposition, or under his direction, 
and shall then be subscribed by the deponent. Any person may be compelled 
to appear and depose and to produce documentary evidence in the same man- 
ner as witnesses may be compelled to appear and testify and produce docu- 
mentary evidence before the commission as hereinbefore provided. 

Witnesses summoned before the commission shall be paid the same fees and 
mileage that are paid witnesses in the courts of the United States, and witnesses 
whose depositions are taken, and the persons taking the same shall severally 
be entitled to the same fees as are paid for like services in the courts of the 
United States. 

No person shall be excused from attending and testifying or from producing 
documentary evidence before the commission or in obedience to the subpoena 
of the commission on the ground or for the reason that the testimony or 
evidence, documentary or otherwise, required of him may tend to criminate him 
or subject him to a penalty or forfeiture. But no natural person shall be 
prosecuted or subjected to any penalty or forfeiture for or on account of any 
transaction, matter, or thing concerning which he may testify, or produce evi- 
dence, documentary or otherwise, before the commission in obedience to a 
subpcena issued by it: Provided, That no natural person so testifying shall be 
exempt from prosecution and punishment for perjury committed in so testifying. 








TEXT OF ACTS 737 


Sec. 10. That any person who shall neglect or refuse to attend and testify, 
or to answer any lawful inquiry, or to produce documentary evidence, if in his 
power to do so, in obedience to the subpcena or lawful requirement of the com- 
mission, shall be guilty of an offense and upon conviction thereof by a court of 
competent jurisdiction shall be punished by a fine of not less than $1,000 nor 
more than $5,000 or by imprisonment for not more than one year, or by both 
such fine and imprisonment. 

Any person who shall willfully make, or cause to be made, any false entry 
or statement of fact in any report required to be made under this Act, or who 
shall willfully make, or cause to be made, any false entry in any account, 
record, or memorandum kept by any corporation subject to this Act, or who 
shall willfully neglect or fail to make, or cause to be made, full, true, and 
correct entries in such accounts, records, or memoranda of all facts and trans- 
actions appertaining to the business of such corporation, or who shall will- 
fully remove out of the jurisdiction of the United States, or willfully mutilate, 
alter, or by any other means falsify any documentary evidence of such cor- 
poration, or who shall willfully refuse to submit to the commission or to any 
of its authorized agents, for the purpose of inspection and taking copies, any 
documentary evidence of such corporation in his possession or within his 
control, shall be deemed guilty of an offense against the United States, and 
shall be subject, upon conviction in any court of the United States of com- 
petent jurisdiction, to a fine of not less than $1,000 nor more than $5,000 or 
to imprisonment for a term of not more than three years, or to both such 
fine and imprisonment. 

If any corporation required by this Act to file any annual or special report 
shall fail so to do within the time fixed by the commission for filing the same, 
and such failure shall continue for thirty days after notice of such default, 
the corporation shall forfeit to the United States the sum of $100 for each 
and every day of the continuance of such failure, which forfeiture shall be 
payable into the Treasury of the United States, and shall be recoverable in a 
civil suit in the name of the United States brought in the district where the 
corporation has its principal office or in any district in which it shall do 
business. It shall be the duty of the various district attorneys, under the 
direction of the Attorney General of the United States, to prosecute for the 
recovery of forfeitures. The costs and expenses of such prosecution shall be 
_ out of the appropriation for the expenses of the courts of the United 

tates. 

Any officer or employee of the commission who shall make public any in- 
formation obtained by the commission without its authority, unless directed 
by a court, shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be punished by a fine not exceeding $5,000, or by imprisonment 
not exceeding one year, or by fine and imprisonment, in the discretion of the 
court. 

Sec. 11. Nothing contained in this Act shall be construed to prevent or inter- 
fere with the enforcement of the provisions of the antitrust Acts or the Acts 
to regulate commerce, nor shall anything contained in the Act be construed 
to alter, modify, or repeal the said antitrust Acts or the Acts to regulate com- 
merce or any part or parts thereof. 


Sec. 12. (a) It shall be unlawful for any person, partnership, or corporation 
to disseminate, or cause to be disseminated, any false advertisement— 

(1) By United States mails, or in commerce by any means, for the purpose 
of inducing, or which is likely to induce, directly or indirectly the purchase 
of food, drugs, devices, or cosmetics; or 

(2) By any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce of food, drugs, devices, or 
cosmetics. 

(b) The dissemination or the causing to be disseminated of any false adver- 
tisement within the provisions of subsection (a) of this section shall be an 
—_ or deceptive act or practice in commerce within the meaning of sec- 
tion 

Sec. 13. (a) Whenever the Commission has reason to believe— 

(1) that any person, partnership, or corporation is engaged in, or is about 
to engage in, the dissemination or the causing of the dissemination of any 
advertisement in violation of section 12, and 
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(2) that the enjoining thereof pending the issuance of a complaint by the 
Commission under section 5, and until such complaint is dismissed by the 
Commission or set aside by the court on review, or the order of the Commission 
to cease and desist made thereon has become final within the meaning of 
section 5, would be to the interest of the public, the Commission by any of its 
attorneys designated by it for such purpose may bring suit in a district court 
of the United States or in the United States court of any Territory, to enjoin 
the dissemination or the causing of the dissemination of such advertisement. 
Upon proper showing a temporary injunction or restraining order shall be 
granted without bond. Any such suit shall be brought in the district in which 
such person, partnership, or corporation resides or transacts business. 

(b) Whenever it appears to the satisfaction of the court in the case of a news- 
paper, magazine, periodical, or other publication, published at regular intervals— 

(1) That restraining the dissemination of a false advertisement in any par- 
ticular issue of such publication would delay the delivery of such issue after the 
regular time therefor, and 

(2) That such delay would be due to the method by which the manufacture 
and distribution of such publication is customarily conducted by the publisher 
in accordance with sound business practice, and not to any method or device 
adopted for the evasion of this section or to prevent or delay the issuance of an 
injunction or restraining order with respect to such false advertisement or any 
other advertisement, the court shall exclude such issue from the operation of 
the restraining order or injunction. 

Sec. 14.4 (a) Any person, partnership, or corporation, who violates any 
provision of section 12 (a) shall, if the use of the commodity advertised may 
be injurious to health because of results from such use under the conditions pre- 
scribed in the advertisement thereoi, or under such conditions as are customary 
or usual, or if such violation is with intent to defraud or mislead, be guilty 
of a misdemeanor, and upon conviction shall be punished by a fine of not more 
than $5,000 or by imprisonment for not more than six months, or by both such 
fine and imprisonment; except that if the conviction is for a violation com- 
mitted after a first conviction of such person, partnership, or corporation, for 
any violation of such section, punishment shall be by a fine of not more than 
$10,000 or by imprisonment for not more than one year, or by both such fine 
and imprisonment: Provided, That for the purposes of this section meats and 
meat food products duly inspected, marked, and labeled is accordance with rules 
and regulations issued under the Meat Inspection Act approved March 4, 1907, 
as amended, shall be conclusively presumed not injurious to health at the time 
the same leave official “establishments.” 

(b) No publisher, radio-broadcast licensee, or agency or medium for the dis- 
semination of advertising, except the manufacturer, packer, distributor, or seller 
of the commodity to which the false advertisement relates, shall be liable under 
this section by reason of the dissemination by him of any false advertisement, 
unless he has refused, on the request of the Commission, to furnish the Com- 
mission the name and post-office address of the manufacturer, packer, distributor, 
seller, or advertising agency, residing in the United States, who caused him to 
disseminate such advertisement. No advertising agency shall be liable under 
this section by reason of the causing by it of the dissemination of any false ad- 
vertisement, unless it has refused, on the request of the Commission, to furnish 
the Commission the name and post-office address of the manufacturer, packer, 
distributor, or seller, residing in the United States, who caused it to cause the 
dissemination of such advertisement. 

Sec. 15. For the purposes of sections 12, 13, and 14— 

(a) The term “false advertisement” means an advertisement, other than label- 
ing, which is misleading in a material respect; and in determining whether any 
advertisement is misleading, there shall be taken into account (among other 
things) not only representations made or suggested by statement, word, design, 
device, sound, or any combination thereof, but also the extent to which the ad- 
vertisement fails to reveal facts material in the light of such representations 
or material with respect to consequences which may result from the use of the 








*Section 5 (b) of the amending Act of 1938 provides: 
Sec. 5. (b) Section 14 of the Federal Trade Commission Act, added to such Act by sec- 


tion 4 of this Act, shall take effect on the expiration of sixty days after the date of the enact- 
ment of this Act. 
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commodity to which the advertisement relates under the conditions prescribed 
in said advertisement, or under such conditions as are customary or usual. No 
advertisement of a drug shall be deemed to be false if it is disseminated only 
to members of the medical profession, contains no false representation of a ma- 
terial fact, and includes, or is accompanied in each instance by truthful dis- 
closure of, the formula showing quantitatively each ingredient of such drug. 

(b) The term “food” means (1) articles used for food or drink for man or 
other animals, (2) chewing gum, and (3) articles used for components of any 
such article. 

(c) The term “drug” means (1) articles recognized in the official United 
States Pharmacopoeia, official Homeopathic Pharmacopoeia of the United States, 
or official National Formulary, or any supplement to any of them; and (2) 
articles intended for use in the diagnosis, cure, mitigation, treatment, or preven- 
tion of disease in man or other animals; and (3) articles (other than food) 
intended to affect the structure or any function of the body of man or other 
animals; and (4) articles intended for use as a component of any article speci- 
fied in clause (1), (2), or (3), but does not include devices or their components, 
parts, or accessories. 

(d) The term “device” (except when used in subsection (a) of this section) 
means instruments, apparatus, and contrivances, including their parts and acces- 
sories, intended (1) for use in the diagnosis, cure, mitigation, treatment, or pre- 
vention of disease in man or other animals; or (2) to affect the structure or 
any function of the body of man or other animals. 

(e) The term “cosmetic” means (1) articles to be rubbed, poured, sprinkled, 
or sprayed on, introduced into, or otherwise applied to the human body or any 
part thereof intended for cleansing, beautifying, promoting attractiveness, or 
altering the appearance, and (2) articles intended for use as a component of any 
such article; except that such term shall not include soap. 

Sec. 16. Whenever the Federal Trade Commission has reason to believe that 
any person, partnership, or corporation is liable to a penalty under section 14 
or under subsection (1) of section 5, it shall certify the facts to the Attorney 
General, whose duty it shall be to cause appropriate proceedings to be brought 
for the enforcement of the provisions of such section or subsection. 

Sec. 17. If any provision of this Act, or the application thereof to any person, 
partnership, corporation, or circumstance, is held invalid, the remainder of the 
Act and the application of such provision to any other person, partnership, cor- 
poration, or circumstance, shall not be affected thereby. 

Sec. 18. This Act may be cited as the “Federal Trade Commission Act.” 


Approved September 26, 1914. 
Amended and approved March 21, 1938. 


SECTIONS OF THE CLAYTON ACT ADMINISTERED BY 
THE FEDERAL TRADE COMMISSION 


(U. S. C., Title 15, Sec. 12) 


An Act to supplement existing laws against unlawful restraints and monopolies, and for 
other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That “antitrust laws,” as used herein, in- 
cludes the act entitled “An act to protect trade and commerce against unlawful 
restraints and monopolies,” approved July second, eighteen hundred and ninety ; 
section seventy-three to seventy-seven, inclusive, of an act entitled “An act to 
reduce taxation, to provide revenue for the Government, and for other purposes,” 
of August twenty-seventh, eighteen hundred and ninety-four; an act entitled “An 
act to amend sections seventy-three and seventy-six of the act of August twenty- 
seventh, eighteen hundred and ninety-four, entitled ‘An act to reduce taxation, 
to provide revenue for the Government, and for other purposes,’ ” approved Feb- 
ruary twelfth, nineteen hundred and thirteen; and also this act. 

“Commerce,” as used herein, means trade or commerce among the several 
States and with foreign nations, or between the District of Columbia or any 
Territory of the United States and any State, Territory, or foreign nation, or 
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between any insular possessions or other places under the jurisdiction of the 
United States, or between any such possession or place and any State or Terri- 
tory of the United States or the District of Columbia or any foreign nation, or 
within the District of Columbia or any Territory or any insular possession or 
other place under the jurisdiction of the United States: Provided, That nothing 
in this act contained shall apply to the Philippine Islands. 

The word “person” or “persons” wherever used in this act shall be deemed 
to include corporations and associations existing under or authorized by the 
laws of either the United States, the laws of any of the Territories, the laws 
of any State, or the laws of any foreign country. 


Sec. 2.1. (a) That it shall be unlawful for any person engaged in commerce, 
in the course of such commerce, either directly or indirectly, to discriminate in 
price between different purchasers of commodities of like grade and quality, 
where either or any of the purchases involved in such discrimination are in 
commerce, where such commodities are sold for use, consumption, or resale 
within the United States or any Territory thereof or the District of Columbia or 
any insular possession or other place under the jurisdiction of the United States, 
and where the effect of such discrimination may be substantially to lessen com- 
petition or tend to create a monopoly in any line of commerce, or to injure, 
destroy, or prevent competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with customers of either of them: 
Provided, That nothing herein contained shall prevent differentials which make 
only due allowance for differences in the cost of manufacture, sale, or delivery 
resulting from the differing methods or quantities in which such commodities 
are to such purchasers sold or delivered: Provided, however, That the Federal 
Trade Commission may, after due investigation and hearing to all interested 
parties, fix and establish quantity limits, and revise the same as it finds neces- 
sary, as to particular commodities or classes of commodities, where it finds that 
available purchasers in greater quantities are so few as to render differentials 
on account thereof unjustly discriminatory or promotive of monopoly in any line 
of commerce; and the foregoing shall then not be construed to permit differen- 
tials based on differences in quantities greater than those so fixed and estab- 
lished: And provided further, That nothing herein contained shall prevent per- 
sons engaged in selling goods, wares, or merchandise in commerce from select- 
ing their own customers in bona fide transactions and not in restraint of trade: 
And provided further, That nothing herein contained shall prevent price changes 
from time to time where in response to changing conditions affecting the market 
for or the marketability of the goods concerned, such as but not limited to ac- 
tual or imminent deterioration of perishable goods, obsolescence of seasonal 
goods, distress sales under court process, or sales in good faith in discontinuance 
of business in the goods concerned. 

(b) Upon proof being made, at any hearing on a complaint under this section, 
that there has been discrimination in price or services or facilities furnished, 
the burden of rebutting the prima-facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is authorized to issue 
an order terminating the discrimination: Provided, however, That nothing here- 
in contained shall prevent a seller rebutting the prima-facie case thus made by 
showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor. 

(c) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything 
of value as a commission, brokerage, or other compensation, or any allowance 
or discount in lieu thereof, except for services rendered in connection with the 
sale or purchase of goods, wares, or merchandise, either to the other party to 
such tansaction or to an agent, representative, or other intermediary therein 
where such intermediary is acting in fact for or in behalf, or is subject to the 


1 This section of the Clayton Act contains the provisions of the Robinson-Patman Anti- 
Discrimination Act, approved June 19, 1936, amending section 2 of the original Clayton Act, 
approved October 15, 1914. For certain exemptions from the provisions of the later act re: 
cooperatives and purchases for their own use by schools, colleges, universities, public libraries, 


churches, hospitals, and charitable institutions not operated for profit, see said later act as 
published infra 745. 
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direct or indirect control, of any party to such transaction other than the person 
by whom such compensation is so granted or paid. 

(d) That it shall be unlawful for any person engaged in commerce to pay 
or contract for the payment of anything of value to or for the benefit of a cus- 
tomer of such person in the course of such commerce as compensation or in con- 
sideration for any services or facilities furnished by or through such customer 
in connection with the processing, handling, sale, or offering for sale of any 
products or commodities manufactured, sold, or offered for sale by such person, 
unless such payment or consideration is available on proportionally equal terms 
to all other customers competing in the distribution of such products or com- 
modities. 

(e) That it shall be unlawful for any person to discriminate in favor of one 
purchaser against another purchaser or purchasers of a commodity bought for 
resale, with or without processing, by contracting to furnish or furnishing or 
by contributing to the furnishing of, any services or facilities connected with 
the processing, handling, sale, or offering for sale of such commodity so pur- 
chased upon terms not accorded to all purchasers on proportionally equal terms. 

(f) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, knowingly to induce or receive a discrimination in 
price which is prohibited by this section. 


Sec. 3. That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to lease or make a sale or contract for sale of goods, 
wares, merchandise, machinery, supplies, or other commodities, whether pat- 
ented or unpatented, for use, consumption, or resale within the United States 
or any Territory thereof, or the District of Columbia, or any insular possession 
or other place under the jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condition, agree- 
ment, or understanding that the lessee or purchaser thereof shall not use or 
deal in the goods, wares, merchandise, machinery, supplies, or other commodities 
of a competitor or competitors of the lessor or seller, where the effect of such 
lease, sale, or contract for sale or such condition, agreement, or understanding 
may be to substantially lessen competition or tend to create a monopoly in any 
line of commerce. 


Sec. 7. That no corporation engaged in commerce shall acquire, directly or 
indirectly, the whole or any part of the stock or other share capital of another 
corporation engaged also in commerce, where the effect of such acquisition may 
be to substantially lessen competition between the corporation whose stock is so 
acquired and the corporation making the acquisition, or to restrain such com- 
merce in any section or community, or tend to create a monopoly of any line of 
commerce. 

No corporation shall acquire, directly or indirectly, the whole or any part 
of the stock or other share capital of two or more corporations engaged in com- 
mece where the effect of such acquisition, or the use of such stock by the voting 
or granting of proxies or otherwise, may be to substantially lessen competition 
between such corporations, or any of them, whose stock or other share capital 
is so acquired, or restrain such commerce in any section or community, or tend 
to create a monopoly of any line of commerce. 

This section shall not apply to corporations purchasing such stock solely for 
investment and not using the same by voting or otherwise to bring about, or in 
attempting to bring about, the substantial lessening of competition. Nor shall 
anything contained in this section prevent a corporation engaged in commerce 
from causing the formation of subsidiary corporations for the actual carrying 
on of their immediate lawful business, or the natural and legitimate branches 
or extensions thereof, or from owning and holding all or a part of the stock 
of such subsidiary corporations, when the effect of such formation is not to sub- 
stantially lessen competition. 

Nor shall anything herein contained be construed to prohibit any common 
carrier subject to the laws to regulate commerce from aiding in the construction 
of branches or short lines so located as to become feeders to the main line of the 
company so aiding in such construction or from acquiring or owning all or any 
part of the stock of such branch lines, nor to prevent any such common carrier 
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from acquiring and owning all or any part of the stock of a branch or short line 
constructed by an independent company where there is no substantial competi- 
tion between the company owning the branch line so constructed and the com- 
pany owning the main line acquiring the property or an interest therein, nor to 
prevent such common carrier from extending any of its lines through the medium 
of the acquisition of stock or otherwise of any other such common carrier where 
there is no substantial competition between the company extending its lines and 
the company whose stock, property, or an interest therein is so acquired. 

Nothing contained in this section shall be held to affect or impair any right 
heretofore legally acquired: Provided, That nothing in this section shall be held 
or construed to authorize or make lawful anything heretofore prohibited or made 
illegal by the antitrust laws, nor to exempt any person from the penal provisions 
thereof or the civil remedies therein provided. 

Sec. 8. . . . That from and after two years from the date of the approval 
of this act no person at the same time shall be a director in any two or more 
corporations, any one of which has capital, surplus, and undivided profits ag- 
gregating more than $1,000,000, engaged in whole or in part in commerce, other 
than banks, banking associations, trust companies, and common carriers subject 
to the act to regulate commerce, approved February fourth, eighteen hundred 
and eighty-seven, if such corporations are or shall have been theretofore, by 
virtue of their business and location of operation, competitors, so that the elimi- 
nation of competition by agreement between them would constitute a violation 
of any of the provisions of any of the antitrust laws. The eligibility of a di- 
rector under the foregoing provision shall be determined by the aggregate 
amount of the capital, surplus, and undivided profits, exclusive of dividends de- 
clared but not paid to stockholders, at the end of the fiscal year of said cor- 
poration next preceding the election of directors, and when a director has been 
elected in accordance with the provisions of this act it shall be lawful for him 
to continue as such for one year thereafter. 

When any person elected or chosen as a director or officer or selected as an 
employee of any bank or other corporation subject to the provisions of this act 
is eligible at the time of his election or selection to act for such bank or other 
corporation in such capacity his eligibility to act in such capacity shall not be 
affected and he shall not become or be deemed amenable to any of the provi- 
sions hereof by reason of any change in the affairs of such bank or other cor- 
poration from whatsoever cause, whether specifically excepted by any of the 
provisions hereof or not, until the expiration of one year from the date of his 
election or employment. 


Sec. 11. That authority to enforce compliance with sections two, three, seven, 
and eight of this Act by the persons respectively subject thereto is hereby 
vested: in the Interstate Commerce Commission where applicable to common 
carriers subject to the Interstate Commerce Act, as amended; in the Federal 
Communications Commission where applicable to common carriers engaged in 
wire or radio communication or radio transmission of energy; in the Civil Aero- 
nautics Authority where applicable to air carriers and foreign air carriers sub- 
ject to the Civil Aeronautics Act of 1938;2 in the Federal Reserve Board where 
applicable to banks, banking associations; and trust companies; and in the Fed- 
eral Trade Commission where applicable to all other character of commerce, 
to be exercised as follows: 

Whenever the commission, authority, or board vested with jurisdiction thereof 
shall have reason to believe that any person is violating or has violated any 
of the provisions of sections two, three, seven, and eight of this Act, it shall 
issue and serve upon such person a complaint stating its charges in that respect, 
and containing a notice of a hearing upon a day and at a place therein fixed at 
least thirty days after the service of said complaint. The person so complained 


2 By subsection (g) of section 1107 of the “Civil Aeronautics Act of 1938,” approved 
June 23, 1938, Public, No. 706, 75th Cong., Ch. 601, 3d sess., S. 3845, 52 Stat. —, section 
11, of the Act of October 15, 1914, the Clayton Act was amended by inserting after the 
word “energy” (in the sixth line from the beginning of the paragraph, reading “wire or 
radio communication or radio transmission of energy;’’), the following: “in the Civil Aero- 
nautics Authority where applicable to air carriers and foreign air carriers subject to the 
Civil Aeronautics Act of 1938;’’ and by inserting after the word “‘commission” wherever it 
appears in that section a comma and the word “authority,’’. 
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of shall have the right to appear at the place and time so fixed and show cause 
why an order should not be entered by the commission, authority, or board 
requiring such person to cease and desist from the violation of the law so 
changed in said complaint. Any person may make application, and upon good 
cause shown may be allowed by the commission, authority, or board, to inter- 
vene and appear in said proceeding by counsel or in person. The testimony 
in any such proceeding shall be reduced to writing and filed in the office of 
the commission, authority, or board. If upon such hearing the commission, 
authority, or board, as the case may be, shall be of the opinion that any of the 
provisions of said sections have been or are being violated, it shall make a re- 
port in writing in which 1t shall state its findings as to the facts, and shall issue 
and cause to be served on such persons an order requiring such person to cease 
and desist from such violations, and divest itself of the stock held or rid itself 
of the directors chosen contrary to the provisions of sections seven and eight of 
this Act, if any there be, in the manner and within the time fixed by said order. 
Until a transcript of the record in such hearing shall have been filed in a cir- 
cuit court of appeals of the United States, as hereinafter provided, the commis- 
sion, authority, or board may at any time, upon such notice and in such manner 
as it shall deem proper, modify or set aside, in whole or in part; any report 
of any order made or issued by it under this section. 

If such person fails or neglects to obey such order of the commission, author- 
ity, or board while the same is in effect, the commission, authority, or board 
may apply to the circuit court of appeals of the United States, within any cir- 
cuit where the violation complained of was or being committed or where such 
person resides or carries on business, for the enforcement of its order, and shall 
certify and file with its application a transcript of the entire record in the pro- 
ceeding, including all the testimony taken and the report and order of the 
commission, authority, or board. Upon such filing of the application and 
transcript the court shall cause notice thereof to be served upon such person 
and thereupon shall have jurisdiction of the proceeding and of the question de- 
termined therein, and shall have power to make and enter upon the pleadings, 
testimony, and proceedings set forth in such transcript a degree affirming, modi- 
fying, or setting aside the order of the commission, authority, or board. The 
findings of the commission, authority, or board as to the facts, if supported by 
testimony, shall be conclusive. If either party shall apply to the court for leave 
to adduce additional evidence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding before the commission, 
authority, or board, the court may order such additional evidence to be taken 
before the commission, authority, or board and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to the court may seem 
proper. The commission, authority, or board may modify its findings as to the 
facts, or make new findings, by reason of the additional evidence so taken, and 
it shall file such modified or new findings, which, if supported by testimony, 
shall be conclusive, and its recommendations, if any, for the modification or set- 
ting aside of its original order, with the return of such additional evidence. The 
judgment and decree of the court shall be final, except that the same shall be 
subject to review by the Supreme Court upon certiorari as provided in section 
240 of the Judicial Code. 

Any party required by such order of the commission, authority, or board to 
cease and desist from a violation charged may obtain a review of such order 
in said circuit court of appeals by filing in the court a written petition praying 
that the order of the commission, authority, or board be set aside. A copy of 
such petition shall be forthwith served upon the commission, authority, or board. 
and thereupon the commission, authority, or board forthwith shall certify and 
file in the court a transcript of the record as hereinbefore provided. Upon the 
filing of the transcript the court shall have the same jurisdiction to affirm, set 
aside, or modify the order of the commission, authority, or board as in the case 
of an application by the commission, authority or board for the enforcement 
of its order, and the findings of the commission, authority, or board as to the 
facts, if supported by testimony, shall in like manner be conclusive. 

The jurisdiction of the circuit court of appeals of the United States to en- 
force, set aside, or modify orders of the commission, authority, or board shall be 
exclusive. 
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Such proceedings in the circuit court of appeals shall be given precedence over 
other cases pending therein, and shall be in every way expedited. No order of 
the commission, authority, or board, or the judgment of the court to enforce 
the same shall in any wise relieve or absolve any person from any liability under 
the antitrust Acts. 

Complaints, orders, and other processes of the commission, authority, or board 
under this section may be served by anyone duly authorized by the commission, 
authority, or board, either (a) by delivering a copy thereof to the person to be 
served, or to a member of the partnership to be served, or to the president, 
secretary, or other executive officer or a director of the corporation to be served; 
or (b) by leaving a copy thereof at the principal office or place of business of 
such person; or (c) by registering and mailing a copy thereof addressed to such 
person at his principal office or place of business. The verified return by the 
person so serving said complaint, order, or other process setting forth the man- 
ner of said service shall be proof of the same, and the return post-office receipt 


for said complaint, order, or other process registered and mailed as aforesaid 
shall be proof of the service of the same. 


Approved October 15, 1914. 


ROBINSON-PATMAN ANTIDISCRIMINATION ACT 
(U. S. C., Title 15, Sec. 13, as amended) 


An Act to amend section 2 of the Act entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” (Clayton Act), approved 
October 15, 1914, as amended (U. S. C., title 15, sec. 13), and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 of the Act entitled “An Act 
to supplement existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13) is amended to read as fellows: 

“Sec. 2. (a) That it shall be unlawful for any person engaged in commerce,” 
(etc., as published on p. 186 as the text of sec. 2, namely, subparagraphs (a) 
to (f), inclusive, under the Clayton Act, ending with the words “which is pro- 
hibited by this section.”) 

Sec. 2. That nothing herein contained shall affect rights of action arising, or 
litigation pending, or orders of the Federal Trade Commission issued and in 
effect or pending on review, based on section 2 of said act of October 15, 1914, 
prior to the effective date of this amendatory act: Provided, That where, prior 
to the effective date of this amendatory act, the Federal Trade Commission has 
issued an order requiring any person to cease and desist from a violation of 
section 2 of said act of October 15, 1914, and such order is pending on review 
or is in effect, either as issued or as affirmed or modified by a court of com- 
petent jurisdiction, and the Commission shall have reason to believe that such 
person has committed, used, or carried on since the effective date of this amenda- 
tory act, or is committing, using, or carrying on any act, practice, or method 
in violation of any of the provisions of said section 2 as amended by this act; 
it may reopen such original proceeding and may issue and serve upon such 
person its complaint, supplementary to the original complaint, stating its charges 
in that respect. Thereupon the same proceedings shall be had upon such sup- 
plementary complaint as provided in section 11 of said act of October 15, 1914. 
If upon such hearing the commission shall be of the opinion that any act, prac- 
tice, or method charged in said supplementary complaint has been committed, 
used, or carried on since the effective date of this amendatory act, or is being 
committed, used, or carried on in violation of said section 2 as amended by 
this act, it shall make a report in writing in which it shall state its findings 
as to the facts and shall issue and serve upon such person its order modifying 
or amending its original order to include any additional violations of law so 
found. Thereafter the provisions of section 11 of said act of October 15, 1914, 
as to review and enforcement of orders of the commission shall in all things 
apply to such modified or amended order. If upon review as provided in said 
section 11, the court shall set aside such modified or amended order, the original 
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order shall not be affected thereby, but it shall be and remain in force and effect 
as fully and to the same extent as if such supplementary proceedings had not 
been taken. 


Sec. 3. It shall be unlawful for any person engaged in commerce, in the course 
of such commerce, to be a party to, or assist in, any transaction of sale, or con- 
tract to sell, which discriminates to his knowledge against competitors of the 
purchaser, in that any discount, rebate, allowance, or advertising service charge 
is granted to the purchaser over and above any discount, rebate, allowance, or 
advertising service charge available at the time of such transaction to said com- 
petitors in respect of a sale of goods of like grade, quality, and quantity; to sell, 
or contract to sell, goods in any part of the United States at prices lower than 
those exacted by said person elsewhere in the United States for the purpose of 
destroying competition or eliminating a competitor in such part of the United 
States; or, to sell, or contract to sell, goods at unreasonably low prices for the 
purpose of destroying competition or eliminating a competitor. 

Any person violating any of the provision of this section shall, upon convic- 
tion thereof, be fined not more than $5,000 or imprisonment not more than one 
year, or both. 

Sec. 4. Nothing in this act shall prevent a coOperative association from re- 
turning to its members, producers, or consumers the whole, or any part of the 
net earnings or surplus resulting from its trading operations, in proportion to 
their purchases or sales from, to, or through the association.? 


Approved, June 19, 1936. 


EXPORT TRADE ACT 
(U. S. C., Title 15, Sec. 61) 


An Act to promote export trade, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the words “export trade” wherever 
used in this act mean solely trade or commerce in goods, wares, or merchandise 
exported, or in the course of being exported, from the United States or any Ter- 
ritory thereof to any foreign nation; but the words “export trade” shall not be 
deemed to include the production, manufacture, or selling for consumption or 
for resale, within the United States or any Territory thereof, of such goods, 
wares, or merchandise, or any act in the course of such production, manufac- 
ture, or selling for consumption or for resale. 

That the words “trade within the United States” wherever used in this act 
mean trade or commerce among the several States or in any Territory of the 
United States, or in the District of Columbia, or between any such Territory 
and another, or between any such Territory or Territories and any State or 
States or the District of Columbia, or between the District or Columbia and any 
State or States. 

That the word “Association” wherever used in this act means any corporation 
or combination, by contract or otherwise, of two or more persons, partnerships, 
or corporations. 


Sec, 2. That nothing contained in the act entitled “An act to protect trade 
and commerce against unlawful restraints and monopolies,” approved July sec- 
ond, eighteen hundred and ninety, shall be construed as declaring to be illegal 
an association entered into for the sole purpose of engaging in export trade 
and actually engaged solely in such export trade, or an agreement made or act 
done in the course of export trade by such association, provided such associa- 
tion, agreement, or act is not in restraint of trade within the United States, 
and is not in restraint of the export trade of any domestic competitor of such 
association: And provided further, That such association does not, either in 
the United States or elsewhere, enter into any agreement, understanding, or 


1 By Public, No. 550, 75th Cong., ch. 283, 3d sess. (H. R. 8148), approved May 26, 1938, 
it was further provided “That nothing in the Act approved June 19, 1936 (Public, No. 692, 
74th Cong., 2d sess.), known as the Robinson-Patman Antidiscrimination Act, shall apply 
to purchases of their supplies for their own use by schools, colleges, universities, public 
libraries, churches, hospitals, and charitable institutons not operated for profit.” 
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conspiracy, or do any act which artificially or intentionally enhances or de- 
presses prices within the United States of commodities of the class exported 
by such association, or which substantially lessens competition within the United 
States or otherwise restrains trade therein. 

Sec. 3. That nothing contained in section seven of the act entitled “An act to 
supplement existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October fifteenth, nineteen hundred and fourteen, 
shall be construed to forbid the acquisition or ownership by any corporation of 
the whole or any part of the stock or other capital or any corporation organized 
solely for the purpose of engaging in export trade, and actually engaged solely 
in such export trade, unless the effect of such acquisition or ownership may be 
to restrain trade or substantially lessen competition within the United States. 


Sec. 4. That the prohibition against “unfair methods of competition” and the 
remedies provided for enforcing said prohibition contained in the act entitled 
“An act to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September twenty-sixth, nineteen hundred 
and fourteen, shall be construed as extending to unfair methods of competition 
used in export trade against competitors engaged in export trade, even though 


the acts constituting such unfair methods are done without the territorial juris- 
diction of the United States. 


Sec. 5. That every association now engaged solely in export trade, within 
sixty days after the passage of this act, and every association entered into here- 
after which engages solely in export trade, within thirty days after its creation, 
shall file with the Federal Trade Commission a verified written statement set- 
ting forth the location of its offices or places of business and the names and ad- 
dresses of all its officers and of all its stockholders or members, and if a cor- 
poration, a copy of its certificate or articles of incorporation, and bylaws, and if 
unincorporated, a copy of its articles or contract of association, and the first 
day of January of each year thereafter it shall make a like statement of the 
location of its offices or places of business and the names and addresses of all its 
officers and of all its stockholders or members and of all amendments to and 
changes in its articles or certificate of incorporation or in its articles or contract 
of association. It shall also furnish to the Commission such information as the 
Commission may require as to its organization, business, conduct, practices, 
management, and relation to other associations, corporations, partnerships, and 
individuals. Any association which shall fail so to do shall not have the benefit 
of the provisions of section two and section three of this act, and it shall also 
forfeit to the United States the sum of $100 for each and every day of the con- 
tinuance of such failure, which forfeiture shall be payable into the Treasury of 
the United States, and shall be recoverable in a civil suit in the name of the 
United States brought in the district where the association has its principal 
office, or in any district in which it shall do business. It shall be the duty of 
the various district attorneys, under the direction of the Attorney General of 
the United States, to prosecute for the recovery of the forfeiture. The costs and 
expenses of such prosecution shall be paid out of the appropriation for the ex- 
penses of the courts of the United States. 

Whenever the Federal Trade Commission shall have reason to believe that an 
association or any agreement made or act done by such association is in restraint 
of trade within the United States or in restraint of the export trade of any 
domestic competitor of such association, or that an association either in the 
United States or elsewhere has entered into any agreement, understanding, or 
conspiracy, or done any act which artificially or intentionally enhances or de- 
presses prices within the United States of commodities of the class exported by 
such association, or which substantially lessens competition within the United 
States or otherwise restrains trade therein, it shall summon such association, 
it officers, and agents to appear before it, and thereafter conduct an investiga- 
tion into the alleged violations of law. Upon investigation, if it shall conclude 
that the law has been violated, it may make to such association recommenda- 
tions for the readjustment of its business, in order that it may thereafter main- 
tain its organization and management and conduct its business in accordance 
with law. If such association fails to comply with the recommendations of the 
Federal Trade Commission, said Commission shall refer its findings and recom- 


mendations to the Attorney General of the United States for such action thereon 
as he may deem proper. 
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For the purpose of enforcing these provisions the Federal Trade Commission 
shall have all the powers, so far as applicable, given it in “An Act to create a 
Federal Trade Commission, to define its power and duties, and for other pur- 
poses.” 


Approved, April 10, 1918. 


SHERMAN ACT* 
(U.S. C., Title 18, See. 2) 
An Act to protect trade and commerce against unlawful restraints and monopolies. 


Section 1. Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce among the several States, or with 
foreign nations, is hereby declared to be illegal: Provided, That nothing herein 
cantained shall render illegal, contracts or agreements prescribing minimum 
prices for the resale of a commodity which bears, or the label or container of 
which bears, the trade-mark, brand, or name of the producer or distributor of 
such commodity and which is in free and open competition with commodities 
of the same general class produced or distributed by others, when contracts 
or agreements of that description are lawful as applied to intrastate transac- 
tions, under any statute, law, or public policy now or hereafter in effect in any 
State, Territory, or the District of Columbia in which such resale is to be 
made, or to which the commodity is to be transported for such resale, and the 
making of such contracts or agreements shall not be an unfair method of com- 
petition under section 5, as amended and supplemented, of the act entitled “An 
act to create a Federal Trade Commission, to define its powers and duties, and 
for other purposes,” approved September 26, 1914: Provided further, That the 
preceding proviso shall not make lawful any contract or agreement, providing 
for the establishment or maintenance of minimum resale prices on any com- 
modity herein involved, between manufacturers, or between producers, or be- 
tween wholesalers, or between brokers, or between factors, or between retail- 
ers, or between persons, firms, or corporations in competition with each other. 
Every person who shall make any contract or engage in any combination or con- 
spiracy hereby declared to be illegal shall be deemed guilty of a misdemeanor, 
and, on conviction thereof, shall be punished by fine not exceeding $5,000, or 
by imprisonment not exceeding one year, or by both said punishments, in the 
discretion of the court. 

Sec. 2. Every person who shall monopolize, or attempt to monopolize, or 
combine or conspire with any other person or persons, to monopolize any part 
of the trade or commerce among the several States, or with foreign nations, 
shall be deemed guilty of a misdemeanor, and, on conviction thereof, shall be 
punished by fine not exceeding five thousand dollars, or by imprisonment not 
exceeding one year, or by both said punishments, in the discretion of the court 

Sec. 3. Every contract, combination in form of trust or otherwise, or con- 
spiracy in restraint of trade or commerce in any Territory of the United States 
or of the District of Columbia, or in restraint of trade or commerce between 
any such Territory and another, or between any such Territory or Territories 
and any State or States or the District of Columbia, or with foreign nations, 
or between the District of Columbia and any State or States or foreign nations, 
is hereby declared illegal. Every person who shall make any such contract 
or engage in any such combination or conspiracy, shall be deemed guilty of a 
misdemeanor, and, on conviction thereof, shall be punished by fine not exceed- 
ing five thousand dollars, or by imprisonment not exceeding one year, or by 
both said punishments, in the discretion of the court. 

Sec. 4. The several circuit courts 2? of the United States are hereby invested 
with jurisdiction to prevent and restrain violations of this act; and it shall 
be the duty of the several district attorneys of the United States, in their re- 
spective districts, under the direction of the Attorney General, to institute pro- 


1 Published as amended by Miller- 5 Act (Public, No. 314, 75th Cong., H. R. 7472, 
approved August 17, 1937). See p. 194. 

2 Act of March 3, 1911, ch. 231, 36 Stat. 1167, abolishes the courts referred to, and con- 
fers their powers upon the district’ courts. 
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ceedings in equity to prevent and restrain such violations. Such proceedings 
may be by way of petition setting forth the case and praying that such viola- 
tion shall be enjoined or otherwise prohibited. When the parties complained 
of shall have been dulty notified of such petition the court shall proceed, as 
soon as may be, to the hearing and determination of the case; and pending 
such petition and before final decree, the court may at any time make such tem- 
porary restraining order or prohibition as shall be deemed just in the premises. 

Sec. 5. Whenever it shall appear to the court before which any proceeding 
under section four of this act may be pending, that the ends of justice require 
that other parties should be brought before the court, the court may cause them 
to be summoned, whether they reside in the district in which the court is held 
or not; and subpcenas to that end may be served in any district by the marshal 
thereof. 

Sec. 6. Any property owned under any contract or by any combination, or 
pursuant to any conspiracy (and being the subject thereof) mentioned in section 
one of this act, and being in the course of transportation from one State to 
another, or to a foreign country, shall be forfeited to the United States, and 
may be seized and condemned by like proceedings as those provided by law for 
the forfeiture, seizure, and condemnation of property imported into the United 
States contrary to law. 

Sec. 7. Any person who shall be injured in his business or property by any 
other person or corporation by reason of anything forbidden or declared to be 
unlawful by this act, may sue therefor in any circuit court of the United States 
in the district in which the defendant resides or is found, without respect to the 
amount in controversy, and shall recover threefold the damages by him sus- 
tained, and the costs of suit, including a reasonable attorney’s fee. 

Sec. 8. That the word “person,” or “persons,” wherever used in this act shall 
be deemed to include corporations and associations existing under or authorized 
by the laws of either the United States, the laws of any of the Territories, the 
laws of any State, or the laws of any foreign country. 


Approved, July 2, 1890. 


MILLER-TYDINGS ACT 


(Approved August 17, 1937, as a rider to the District of Columbia Revenue Act.) 


SeEcTION 1 of the act entitled “An act to protect trade and commerce against 
unlawful restraints and monopolies,” approved July 2, 1890 [the Sherman Act], 
is amended to read [see Sherman Act, sec. 1, p. 192]. 
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